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Muslim minor—Mortgage bond executed with consent of father—Validity of 
bond—Fraudulent misrepresentation regarding age—Contract valid 
under Roman-Dutch law. 
Under the Muslim law a mortgage bond executed by a minor with the 

consent of his father is valid. Under the Roman-Dutch law a minor 
who falsely represented himself to be of full age is bound by his contract. 
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PPEAXi f rom a j u d g m e n t of t h e Dis t r i c t J u d g e of Co lombo. 

Rajapakse ( w i t h h i m Wickremanayake), for first added de fendan t , 
a p p e l l a n t . 

H. V. Perera ( w i t h h i m J . R. Jayawardene), for plaintiff, r e sponden t . 
D. S. L. P. Abeysekere (w i th h i m Olegasagaram), for second de fendan t , 

r e s p o n d e n t . 
Cur. adv. vult. 

A p r i l 2 3 , 1 9 3 7 . POYSER J .— 
T h e plaint iffs , a firm c a r r y i n g on bus iness in Eng land , sued the defend­

an t , a Mus l im , on the m o r t g a g e b o n d A a n d h a v e been given j u d g m e n t 
for t h e s u m of Rs . 9 , 9 1 8 . 7 3 . T h i s m o r t g a g e bond w a s e x e c u t e d to secure 
t h e p a y m e n t of goods supp l ied b y t h e plaintiffs to t h e de fendan t , 
a n d it w a s a d m i t t e d in t h e l o w e r C o u r t t h a t goods of t h e n e t t v a l u e of 
Rs. 9 , 9 1 8 . 7 3 h a d b e e n supp l i ed . I t w a s also a d m i t t e d in t h e l o w e r C o u r t 
t h a t t h e d e f e n d a n t d id no t a t t a i n t h e age of 2 1 t i l l M a y 1 4 , 1 9 3 5 , a n d 
w a s c o n s e q u e n t l y a m i n o r w h e n the bond in ques t ion w a s execu t ed . 

T h e de fence w a s t h a t t h e said m o r t g a g e bond w a s void and of no effect 
a g a i n s t t h e d e f e n d a n t as h e w a s a m i n o r w h e n h e e x e c u t e d it. 

T h e Dis t r i c t J u d g e h a s found t h a t t h e fo l lowing a r e t h e c i r c u m s t a n c e s 
u n d e r w h i c h t h e b o n d w a s execu t ed . T h e plaintiffs , h a d p r io r to its 
e x e c u t i o n , bus ines s dea l i ngs w i t h t h e de fendan t , b u t such dea l ings h a d 
ceased o w i n g to t h e d e f e n d a n t ' s i n d e b t e d n e s s to t h e plaintiffs. T h e 
d e f e n d a n t and h i s f a the r w e r e a n x i o u s to c o n t i n u e bus ines s a n d t h e bond 
in ques t i on w a s d r a w n u p by M r . V e t h e c a n , a N o t a r y a n d P r o c t o r of long 
s t a n d i n g , on t he i n s t r u c t i o n s of t he d e f e n d a n t ' s f a the r . T h e d e f e n d a n t 
a n d -his f a the r c a m e to t h e N o t a r y ' s office for t h e execu t ion of t h e bond 
a n d t h e N o t a r y , no t ic ing t h a t t h e d e f e n d a n t h a d a you th fu l a p p e a r a n c e , 
a s k e d if h e w a s t w e n t y - o n e , and t h e d e f e n d a n t r ep l i ed t h a t h e w a s , a n d 
h i s f a the r said n o t h i n g . 

T h e bond w a s t h e n e x e c u t e d by t h e d e f e n d a n t and f o r w a r d e d to t h e 
pla int i f fs a n d bus ines s r e l a t i ons w e r e t h e n r e s u m e d b e t w e e n t h e m . 

In v i ew of t h e s e f indings t h e Dis t r i c t J u d g e h a s found in a n s w e r to 
i ssue 2 , t h a t t he d e f e n d a n t did f r a u d u l e n t l y r e p r e s e n t he w a s a m a j o r 
a n d w a s d e b a r r e d f rom se t t i ng u p the p lea of m i n o r i t y . I do not t h i n k 
t h e r e is the s l igh tes t d o u b t t h a t t h e J u d g e w a s co r rec t in finding t h a t t h e 
b o n d w a s f r a u d u l e n t l y execu ted . A p a r t f rom the ev idence of t h e N o t a r y , 
o t h e r e v i d e n c e and all t h e c i r c u m s t a n c e s of t h e case ind ica te t h a t t h e 
d e f e n d a n t and h i s f a the r w e r e a n x i o u s to r e n e w bus ines s r e l a t i ons w i t h 
t h e plaint iffs a n d t h e b o n d w a s e x e c u t e d by t h e d e f e n d a n t u n d e r t h e 
e x p e c t a t i o n t h a t it w o u l d be he ld to b e void if sued upon , on accoun t of 
t h e d e f e n d a n t be ing a m i n o r . 

In v iew of these findings of fact, w h i c h a r e a m p l y s u p p o r t e d by t h e 
ev idence , t h e ques t ion t h a t a r i ses on th is appea l is w h e t h e r t h e bond is in 
l a w enfo rceab le . Mr . R a j a p a k s e a r g u e d t h a t Mus l im l a w m u s t be appl ied 
t o dec ide th i s po in t as t h e d e f e n d a n t is a Mus l im . Mr . P e r e r a did not 
a g r e e a n d a r g u e d t h a t M u s l i m l a w is no t app l i cab le w h e n on ly one of t h e 
p a r t i e s is a M u s l i m a n d t h e R o m a n - D u t c h law m u s t c o n s e q u e n t l y be 
app l i ed . 
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It w a s at o n e s tage sugges ted b y Counse l that th i s appeal s h o u l d s tand 
over unt i l t h e determinat ion of S . C. 2 2 / D . C. Colombo, 24,309. I n t h a t 
case the fo l lowing four quest ions of l a w w e r e referred to a B e n c h of three 
Judges , viz., (1) W h e t h e r Mus l ims are governed b y t h e R o m a n - D u t c h 
law, so far as the ir contractual capaci ty is concerned. (2) If not , w h e t h e r 
t h e y are governed b y their o w n l a w or b y Ordinance N o . 7 of 1865 ? 
(3) T h e effect of the case of Narayanan v. Saree Umma\ (4) If t h e 

R o m a n - D u t c h l a w i s applicable, i s i t open t o a m i n o r t o p l e a d m i n o r i t y 
as a defence to an act ion on a contract to w h i c h h e is a party w i t h o u t a 
counter-c la im for a reciss ion of the contract ? 

I think, h o w e v e r , for the fo l l owing reasons, that th i s case can b e dec ided 
w i t h o u t t h e determinat ion of any of t h e quest ions re served for a B e n c h 
of three Judges . A s s u m i n g firstly, that M u s l i m l a w is appl icable , a n d 
that a M u s l i m attains h i s major i ty a t t h e a g e of t w e n t y - o n e and not w h e n 
h e attains discretion, the plaintiff i s stil l , in m y opinion, ent i t l ed to r e c o v e r 
the a m o u n t c la imed. On th i s point the Distr ict J u d g e he ld , and correct ly 
so, in m y opinion, on the authori ty of Amir Ali (4th ed.) vol. II., p. 278, a s 
f o l l o w s : — " W h e r e , therefore, a M u s l i m minor enters into a contract w i t h 
the consent of h i s natural guardian the contract is val id . The disabi l i ty 
arose because h e w a s under the parria potestas but w h e n t h e father g a v e 
h i s consent then the contract w a s vai ld . 

This v i e w is supported in Hamil ton's Hedaya, vol. III., p. 469, t h e 
mater ia l passage be ing " T h e acts of an infant are not l a w fu l u n l e s s 
authorised by h i s guardian, nor the act of a s lave un les s authorised b y b i s 
master—and the acts of a lunat ic w h o has no lucid intervals are not at a l l 
lawful . T h e acts of an infant are un lawfu l , because of t h e defect in h i s 
u n d e r s t a n d i n g ; but the l i cence or author i ty of h i s guardian is a mark of 
h i s capacity w h e n c e it is that in v i r tue thereof an infant is accounted t h e 
s a m e as an adul t" . 

In v i e w of these authorit ies and t h e fact that t h e father not o n l y g a v e 
h i s consent t o the e x e c u t i o n of the bond but w a s m a i n l y ins trumenta l in 
securing its execut ion , there is no doubt in m y m i n d that if M u s l i m l a w is 
applied, the plaintiffs are ent i t led to succeed. 

Further, if R o m a n - D u t c h l a w is appl ied t h e plaintiffs are also ent i t l ed 
to succeed and there is ample authori ty for this proposit ion. One case 
only n e e d b e cited, viz. , Ahamadu Lebbe v. Amina Umma2 in w h i c h it w a s 
he ld that " w h e r e a minor b y fa l se ly represent ing h imse l f to b e of fu l l 
age dece ived a person and induced h i m to purchase h i s i m m o v a b l e 
property the conveyance w a s v a l i d " . 

T h e fo l lowing passages occur in the j u d g m e n t of J a y e w a r d e n e A.J., at 
p . 4 5 0 : — T h e v i e w of the R o m a n - D u t c h l a w thus w a s that the r e m e d y 
of restitutio in integrum should not b e granted to a minor , w h o w a s 
fraudulent , fraud supply ing the w a n t of age . 

" T h e same principle w a s adopted i n the R o m a n - D u t c h law . V a n 
L e e u w e n states that the " decree of re instat ion is no t granted to t h o s e 
w h o c o m m i t t e d fraud, as for instance, if t h e y h a v e l i ed in say ing that 
t h e y w e r e of age. (Van L e e u w e n ' s Cens. For-, pt. i., bk. IV., ch. 43) 

1 (1920) 21 N. L. R. 439. « (1928) 29 N. L. S. 449. 
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" A c c o r d i n g to Professor Lee, restitution is refused w h e n a minor has 

fraudulent ly misrepresented h i s age (Introduction to Roman-Dutch Law 
b y R. W. Lee, p. 43 ) . H e quotes t w o cases—Johnston v. Keiser and 
Vogel & Co. v. Greentley—which are not avai lable locally. H e also refers 
to the Cey lon case of Wijesuriya v. Tbrahims1. In that case it w a s he ld 
that a minor, w h o false ly represented himself to b e a major and deceived 
t h e other contracting party, w a s bound, and the sale of a piece of land of 
the minor w a s he ld to be good. Hutchinson C.J. refused to a l low the 
minor to obtain the benefit of the fraud w h i c h h e had committed, and 
Middleton J. he ld that a fraudulent minor should not expect the Courts 
t o extract h i m from a posit ion in w h i c h h i s o w n improbity had placed 
him." 

For the above reasons I a m of opinion that whe ther Mus l im or Roman-
D u t c h l a w is applied the plaintiff is ent i t led to succeed and the appeal 
m u s t consequent ly be dismissed w i t h costs. 

SOERTSZ J . — I agree. 
Appea l dismissed. 


