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Present: Pereira J. and De Sampavo A.J.
RUSTOMJIEE et al. v. KHAN ¢t al.

79—D. C. Colomho, 595.

Ordinance  No. 7 of 1871—Does it apply to public  trusls?—Civil
Procedure Code, s. 639—Does il supersede te Ordinance {(No. 7 of
1871) >—Non-Christian nay swear.

Semble, per Pemema J.—Ordinance No. 7 of 1878 applied not
ouly to private but fo public trusts as well. 1n any case section
633 of the Civil Procedure Code was not intended to supersede the
Ordinance so far as public charitable ‘trusts were concerncd.

Under the Oaths Ordinance, 1895, it is open to a won-Christian
who believed i ‘God to swear rather than affirm. :

HE facts are set out in the ]udgment of the Acting Dlstnc*
Judge (T. I, Gurvin, Xsq.):—

This is a proceeding under ihe provisions of Or(linance No. T of 187'1
for the appointment of fresh trustees to bave control over the Parsce
burial ground in place of the first respondent, 1. D. Khan; the petitioners,
J. Rustomjec and J. K. Hormusjee, further pray that thev be appointed
trustees. '

Under deed  1.179  dated April 10, 1847, Byramjee Suparjee and
Cowrasjec BEduljee acquired the premises involved in. this ecase in  trust
for the ' members of the DParsce community upon the trust and for the
purposes to be determined by the cowmittee of superintendence.

Upon the death of Suparjee, and at the request of Cowrasjee Eduljee,

who desired to rclinquish his trust, it was resolved at a inceting of the
Tarsee comwunity that Coverjee Byramjee Guzder, XNowrajie Pallonjie
Kapadia. and Pestivjee Dinshaw  Khan, the first respondent, should be
trastees in his place.

In accordance with this resolution Cowrasjee Eduljee, by deed 5,333
cated November 26, 1885. transferred the premises to the three’ persons
shove named subject fo simifar trasts. ’

Coverjee Iyramjec Guzder and Nowrajie Pallonjie Kapadia are now
dead, and the sole trustee is P. D. Rhau. the first respondent.

The grounds wpon which the intervention of this = Court s sought
are—

(a) That the first respondent tendered his resignation, which was
accepted by the TParsec community; that at two meetings
beld thereafter the first and second petitioners were elected
as trustces, and that thc first respondent refused to transfer
the trust property to them. ]

(b) That the first respondent has failed to render an account of
his  irustceship, has  expended  trust moneys  withort  the
authority of the committee of superintendence or of the
Parsee community, and has failed to attend -to and preserve
the burial ground at Kotahena., and has otherwise failed and
veglected to perform his duties as trustee. -
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(¢) That the first respondent is advanced in yeaé, bas left the
Colony, and is new residing at Bombay.

Mr. Jayawardepe, ou behalf of the respoudent. took the preliminary
objection that those allegations do not bring the application within the
contemplation of section 4 of Ordinance No. 7 of. 1871, and that the
petitioners are accordingly not entitied to the relief claimed.

Section 4 of Ordinance No. 7 of 1871 sets out the cases in which the
intervention of this (ourt may be songbt. and unless the petition ean
be brought within one or other of the four sub-sections to that section
it must fail. ‘

The petitioners contend © that their petition falls  within  sub-sections
(1}, (3), and (8) of section 4. °

I. is contended for the rvspondents that sub-section (1) does not apply,
becanse the trust deed does contain adequate provision for the appoint-
ment of a new trustee. This  contention is based wupon the [fact that
the hsbepdum clause of deed 5,333 runs as follows:—' To have and
to hold unto the said: P. D. Khan, ¢. B. Guzder, and P. Kapadiz and
the survivor or survivors of them and his beirs. executors, administra-
tors, and assigns.”

P, V. Khan being the surviving trustee, it is argued, s entitled to
appoint trustees in his place. '
A

It is quite clear that this decd does not in express terms give the
trustees, or any of ibe:nr a power to appoint .trustees in their place. The
Court is invited to infcr sach a power from the fact that the word
* assigns "' appears in the habendum clanse.

There is awmple authority in Enghsh law for the proposition that' the
mere existence of the word ' assigns, ' as in this case. does not give a trastee
a right to rvelieve himself from the burden of the trust by assignment
inter woivos. The case” of Titley v, Wolstenhoime! is in point. The
clause relied ou in  this case is exactly similar in language. Even
assuming that P. D). Khan had the right to assign by devise or bequest
te take cffect after his death, he clearly has no authoritv to make an
assignment inter vicos.

. D. Kban having. as alleged, resigned his trust and left ' the Island.
there is no adeguate provision ju the deed for the appointinent of new
trustees. I~ am thercforc of oponion that section 1 (11 applies to the
facts of this case. .

Moreover, it seems to e quite clear that. the allegations jn the petition
it - true, bring the case well within the pravisions of scction 4 (3). In
paragraph 6 of the petition it is stated that the first respondent, who
is the sole surviving trustee, *"is mnow ‘advamced in years, and has left
the Colony, and is residing in DBombay, and has beecome incapable of
acting as such  trustec.”” This  allegation  brings the  petition ~ well
within the case " where the remaining trustee or truslees may be
resident out of the Colony “"—section 4 (3). .

In view of the conclusions at which I have arrived. it is unnecessary
to copsider whether the allegstions in- the -petition touching inisconduct
amount to misconduct within the meaning of section 4 (2V.

I have still to ceistder the general objection to the provedure adopted
in  this case, on the ground that being a public charitable truss the
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only remedy open to the petitioner is a proceeding under the provisions
section, of the Civii Procedure Coile. The Parsee  conununity.
numerically  spesking. is quite an - ipsignificant portion of the gencrat
community. ‘The object of the trmst is 1o provide & burial ground fur
their ase, but there is nothing in the dced which cremtes an  ungualified
right in  cach  wemnber of the Parcee commupity to  burial in those
grounds.” 'lhe trasts and uses are to be determined and  regulated by
the committee of management. I amn unable to say that such a trust
is a public charitable trust within the contemplation of scction of the
Code. .
I accordingly amawer _issue No. 1 in the affimtive.
case be act down to be mentioned on June 22 mext
fixing e date for the “trial of the remnaining issucs,

and direct ihat the
for the pnrpose of

Elliott and A. St. V. Jayewardcue, for the first vespondent,
appellant. . -

Bawa, K. C., for the petitioners, respondents.

Cur. adv. vult.

Sceptember 8, 1914. Pgreina J.—

The petition presented to the District Court by the first and second
respondents to this appeal does' not mention the provision of the
law under which it was presented, but presumably it was a petition
under seetion 4 of Ordinance No. 7 of 1871 for the nominafion
of a trustee to have control of the trust property described in the
petition. . ‘

At the very outset of the argument in appeal it was contended
that the trust referred to was a trust created for a public charitable
purpose, and that the only action that it was open fo the petitioners
to take was action under section 639 of the Civil Procedure Code,
one of the reasons urged being that Ordinance No. 7 of 1871 applied
to private and nat to public trusts. As at present advised, I am not
prepared to give the Ordinance such a limited operation. No reason
for doing so appears in the Ordinance itself. It was also argued that, .
In any case, so far as regards a public charitable trust, section 630
of the Code must be deemed to have .superseded the Ordinance.
I am not inclined to think so. The scope of the Ordinance is no
more than merely to appoint a trustee, leaving him to assert his
vights as such in ‘competeny courts of justice, and the necessity for
proceeding under the Ordinance arises in the event, inter alia of the
death of a trustee, or his incapabilify to act, or his having left the

Island, or of his being desivous of being relieved from the trust,

whereas . the proceeding under section 630 of the Civil Procedure
Code is a regular action, in which execution might issue, and it is
necessitated by a breach of the trust or the direction of the Court
being required for the administration of the trust. and it has no’
concern with the eventualities mentioned above. In view of the
order on this appeal, however, I shall not give a final decision on
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tho:: g-¢:tjons. but jeave thews open for further vonsideration if 1814

nec §sary Prrera J.
% 1e prwedure adopted by the parties on the petitioner's appli- Rmm—;;“ o

catin was summary procedure under chapter XXIV. of the  Kiun

Code. Thet, T think, wus, in order hy renson of the provisions of

section 5. '

On the -petition filed #hv District Judge made au interlocutory
order in terrus of sub-section (b) of section 877 of the Civil Procedure
Code. The respondent filed two affiduvits in terms of section 384.
One of thefe nffidaviis the District Judge rejected, because the
deponent, a Inrsve gentleman, and presumably . a Zoroastrian,
preferred to swear instead of affirming. Whatever other reasons
there may be for rejecting this affidavit, the reason given by the
District Judge nppears to me to be ungenable. He says: °° The
word ‘ swom ° would seem only to be approprinté to the case of an
-oath by a Christian. ©* 1 do not agree with him here. \While the old
Ordinance, No. 3 of 1842, made it compulsory on witnesses who
were non-Christians to make affirmations, the pew Ordinance (the
Oaths Ordinance, 1895) made it optional with them to do so. . The
primary provision of the new Ordinance is that all witnesges shall
make. oaths. Tt then enacts that a witness who. being a non-
Christian. is a Buddhist, Hindu, or Muhammadan, or of some other
religion according to which oaths are not of binding force, ** may,”
instead of making an oath, make an affirmation. To swear is mo
more than to assert, calling God to witness. or invoking His help .
to the deponent in the matter in connection with which the oath ie
taken, and it is open to any person, be he Hindu, Muhammadan
or Zoroastrian. who helieves in God to claim to be sworn (rather
than to affirm) jn siuch form and with such formalities as may be
approved by the Court. I need say no more on the District Judge'’s
order on the affidavit, becanse he eventually framed issues, and
from that fact it may be presumed that he thought that the
respondent had placed sufficient material before him to justifv the
framing of issnes. The first issue framed was: *‘ Does this appli-
cation come within the provisions of section 4 of Ordinance No. 7
of 187177 Thix issue appears to me to be somewhat out of order.
because the issues to be framed under section 886 are issues of fact,
and this issue is more an issue of law than of fact. However, this issue
was agreed to by all the parties, and the Distriet .Judge has noted
that he decides the issue on the footing that the averments in the
petition and affidavits of the petitioner are true. He has answered
the issue in the affirmative, and the petitioners”have appealed from
bis order, for fear, it is said, that unless they did so they might
be heid to be concluded by the decision on the questions as to the
truth of the averments in the petition and affidavits of the peti-
tioners. This is an erronecus notion altogether. In my opinion
the appesi is premature, and although the inclination of my mind is
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1914 in favour of the ovder made by the District Judge. I think it would
Pusmma J. be best not to give effect to that inclination, but let the whole case
Rustomges . be gone into hefore the points now raised are counsidered and

Khan  finally decided.

I would dismiss the appeal with costs, and remit the case for «
final decison after adjudication on all the issues framed,

-

D Samravo A.J.—T agree .

Appeal dismissed.




