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NAGARATNAM , Appellant, and  THASSIM, Respondent.

, 24—D. iC. Galle, 38,750.

R es jud icata— A c tio n  w ith d r a w n  w ith o u t p erm iss io n — F resh  a c tio n  in s titu te d —
C iv il P rocedure C ode, s. 406 (.1).
In  case N o. 38,041 in stitu ted  b y  p la in tiff  o n  a m ortgage bond  th e  

d efen d a n t w a s m ade a p a rty  fo r  th e  reason  that h e  w a s a p u isn e  
encum brancer.

In  fa c t  h e  w a s the, p u rch aser from  th e  m ortgagor on a deed , w h ich  w a s  
reg is ter ed  su b seq u en t to  th e  p la in tiff’s  m ortgage and  h e  h ad  fa ile d  to  
reg is ter  his, ad d ress a s req u ired  b y  sectio n  6 (2 ) o f  th e  M ortgage O rdinance.

B e fo re  tr ia l th e  p la in tiff’s p roctor in form ed  th e  C ourt th a t h e  w a s n o t a  
p u isn e  en cu m brancer  and  m o v ed  th a t h e  b e  d ism issed  from  th e  suit, 
w h ic h  w a s done.

In  th e  p resen t _ction ' p la in tiff  a sk ed  fo r  a d ec la ra tio n  th a t th e  r igh ts  
acq u ired  b y  th e  d efen d a n t w e r e  su b ject to  th e  m ortgage d ecree  en tered  
in  ca se  N o . 38,041'.

H eld , th a t th e  p la in tiff  w a s barred  b y  th e  d ecree  in  th e  m ortgage  
action  fro m  m ain ta in in g  th e  p resen t action .

1 (1900) 1 Q. B . 122.
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^ ^ P P E A L  from  a judgm ent of the D istrict Judge of Galle.

H. V. P erera, K .C . (w ith  him  E. B. W ikrem an ayake  and H. W aniga- 
tunga ) , for plaintiff, appellant.

L. A . Rajapakse  (w ith  him  D. A b eyw ick rem a ) , for defendant, respondent.
Cur. adv. vuIt.

February 1, 1943. H e a r n e  J.—

The appellant w as the plaintiff in  case No. 38,041 of the D istrict Court 
of Galle, in  w hich he obtained m ortgage decree on bond P  1 put in  suit. 
In that case the respondent to th is appeal was- the fifth defendant. He 
had been m ade a party for the reason that, according to  th e plaint, 
he w as a “ puisne encum brancer ”. In point of fact he w as not. He 
w as the purchaser from  the m ortgagor on a deed w hich  w as registered  
subsequent to the m ortgage in favour of the appellant. N o address 
had been  registered by him  (v id e  section 6 (2) of The M ortgage O rdinance). 
B efore the hearing of the case the appellant’s proctor inform ed the Court 
that the respondent w as not a puisne encum brancer and m oved that 
he be dism issed from  the suit. No perm ission to file a separate su it w as  
applied for or obtained (section 406 (1) of the C iv il .Procedure C ode). 
The application w as allow ed, “ h e w as dism issed from  th e su it w ith  
costs ”, and at the conclusion of the ex-parte  hearing the position of the  
respondent w as underlined by a further order that “ the fifth defendant 
is not bound by these proceedings ”. The term s of th is order w ere  
reflected in the form al decree that w as passed. A t a later stage the  
appellant’s proctor applied to have the order dism issing the respondent 
from  the suit set aside. B y an order (D 3 ), dated A pril 30, 1941, the  
Judge declined to set aside h is order on the ground that h e had no 
jurisdiction to do so. The appellant then filed case No. 38,750 asking  
for a declaration that the rights acquired by the respondent w ere subject 
to the m ortgage decree entered in case No. 38,041, and it w as h eld  that 
the decree in the latter debarred him  from  m aintaining the former. 
It is from  that order that he now appeals.

“ We are not concerned w ith  w hat the position w ould have been if  the  
fifth defendant (respondent) had not been m ade a party at all in  case  
No. 38,041 ”. Wjth that v iew  of the learned Judge I agree. Section  406 (2) 
of the C ivil Procedure Code enacts that “ if the plaintiff w ithdraw  
from the action, or abandon part of h is claim , w ithout such perm ission  
(the perm ission of the Court referred to in  sub-section (1 ))  . . . .
he shall be precluded from  bringing a fresh  action for the sam e m atter  
or in respect of the sam e part ”. As I have already said, no perm ission  
w as obtained. There is authority for saying that “ if  there are several 
defendants to a suit and the plaintiff w ithdraw s h is su it against som e of 
the defendants alone, w ithout the liberty of suing again being reserved  
and obtained, a subsequent su it against them  w ill be barred ”.

Perm ission is given w hen  there are form al defects as, for instance, 
m isjoinder of parties or causes of action, or w here “ there are sufficient 
grou n ds”. It w ould not, or rather should-not, be g iven  w here a party
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on the averm ents in  the plaint, has been properly impleaded as a defend­
ant, and the plaintiff, however badly advised he m ay have been, in  effect 
says “ m y pleading against the defendant cannot be sustained and I 
subm it to m y case,, in so far as he is concerned, being d ism issed”. In 
such a case, and this is precisely such a case, the order of dismissal is 
conclusive, No “ perm ission ” b y ' the Court could properly be 'given, 
even if permission, as was not the case, was asked for by the appellant.

It was argued on behalf of the appellant that by virtue of the provisions 
of section 16 of The M ortgage Ordinance he w as entitled to file a separate 
suit against the respondent. Assum ing that h'e was, he did not, and the 
bar to a fresh suit is not removed, because he m ight have done w hat he 

‘ did not do.
The appeal is dism issed w ith  costs.
de Khetser J.—I agree.

A ppeal dism issed.


