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1937 Present: Mose l ey J. and Fernando A.J. 

A M M A L et al. v. I B R A H I M et al. 
287—D. C. Nuwara Eliya, 1,589. 

Partnership—Immovable property purchased by seven partners—Death of one 
Partner—Devolution of property—Assets of partnership—Beneficial 
interest—Ordinance No. 22 of 1866. 
Where immovable property was purchased by seven persons, who were 

trading in partnership, the legal title to the property vested in the 
grantees and, on the death of one of them, the title to his share passed 
to his heirs. 

Held further, that under the conveyance no beneficial t'tle vested 
in the partnership as such so as to enable the surviving partners to deal 
with the entire property. 

Madar Saibo v. Sirajudeen ( 17 N. L. R. 97) referred to. 

T H I S w a s an act ion for the part i t ion of a land and bui ld ings i n t h e 
t o w n of N u w a r a El iya. T h e l a n d i n ques t ion w a s purchased 

b y s e v e n persons, w h o w e r e trading in partnership, o n e of w h o m w a s 
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P . Ibrahim Saibo. Ibrahim Saibo hav ing died intestate, h i s interest 
in the property devo lved on the first plaintiff h i s w i d o w and h is chi ldren 
t h e second and third plaintiffs. T h e defendants contended that the 
beneficial interest in the property ve s t ed in t h e various partnerships 
that from t i m e t o t i m e carried o n the bus iness of K. Abraham Saibo 
& Co. The learned Distr ict Judge h e l d that the property formed part 
of the assets of the partnership and, that, after t h e death of Ibrahim 
Saibo, the contest ing defendants had acquired a good t i t le from the 
surv iv ing partners. 

Rajapakse (w i th h i m M. J. Molligoda and M. Mahroof), for plaintiff, 
appel lants .—Legal t i t le is admittedly in the plaintiffs. The quest ion 
is in w h o m w a s the beneficial t i t le ? Contestants say it w a s in the 
partnership and it d e v o l v e d on another partnership w i t h o u t any con­
veyance . B u t a partnership in our law, as in the Engl ish law, is not a 
legal persona, and has no legal ex i s tence outs ide the individual m e m b e r s 
const i tut ing it, and therefore it cannot possess rights such as a beneficial 
t it le . S e e Letchemanan v. Sanmugam1; Suppiah v. Pa l iahpi l la i"; Landley 
(1924 e d . ) , pp. 4, 5, 150, 151, 153, 165. Lega l r ights can b e acquired 

on ly b y a person w h o is k n o w n to the law. 

Ordinance N o . 22 of 1866 introduced the Engl ish l a w of partnership 
into Ceylon, but this is subject to the proviso that the Engl ish l aw of 
t enure or conveyance or succession to immovable property is not 
introduced. Under the Engl ish l a w if one partner b u y s property w i t h 
partnership assets, it enures to the benefit of the other partners, but in 
Cey lon it can g ive rise to an implied trust only. In Ceylon Ordinance 
N o . 7 of 1840 is applicable. S e e Madar Saibo v. Sirajudeen' ;Silva v. 
Silva', sections 20, 22, 38 of the Partnership Act; Lindley p. 973. 

T h e conduct also of the parties indicates that the legal and equit­
able t i t le ves ted in the grantees, e.g., administration of estates, shares 
inventor ied and conveyances effected. 

The asset, viz., the land cannot pass from one partnership to another 
w i t h o u t a conveyance . The second partnership w a s different from the 
first, and the third from the second, because the partners in each w e r e 
not the same. Unt i l the land w a s conveyed b y a deed to the second 
partnership, it remained the property of the partners of the first partner­
ship. Adamaly v. Asiya U m m a ' relied on b y the District Judge only 
dec ided that the death of a partner terminates the partnership. The 
other portion is obiter. 

First plaintiff is an i l l i terate w i d o w sti l l in India, the other plaintiffs 
w e r e minors , and prescription has not run against any of them. The 
premises w e r e sold fraudulent ly b y the last surviv ing partners to four of 
themse lves . 

In the earl ier case the e ighth defendant said there w e r e no books of 
account. The present books should be rejected. They are fabricated 
ad hoc. 

H. V. Perera ( w i t h h im C. Nagalingam, N. E. Weerasooria, and 
E. B. Wickramanayake), for the seventh to s ix teenth defendants , 

• 8 N. L. R. 121 at p. 124. 

• 14 N. L. R. 392. 

» 11 N. L. R. 97. 
• 5 C. W. R. 13. 

• 2 Times of Ceylon L. R. 223. 
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respondents .—We m u s t ascertain w h a t is partnership property a n d w h a t 
are the r ights of a partner. A partner is not ent i t l ed to a share of 
each and e v e r y article of the partnership property . H e is ent i t l ed to t h e 
assets after the debts are paid. Proper ty can b e h e l d b y a partner in trust 
for others. (Lindley p. 409.) T h e l a n d w a s c o n v e y e d t o the partners 
qua partners. T h e form of t h e c o n v e y a n c e ind icates that it i s for t h e 
firm. Sect ion 21 of the Partnersh ip A c t w i l l apply. T h e v e n d e e s do not 
b e c o m e o w n e r s t i l l all t h e debts are pa id and the m o n e y i s d iv ided. 

If the appel lant's a r g u m e n t is r ight , t h e n i t f o l l o w s that if t w o people 
trade in partnership and t h e y buy anyth ing , each b e c o m e s ent i t l ed 
to a half. 

N o one denies that a partnership i s not a . legal persona. F r o m that 
one cannot d r a w t h e inference that a firm is no t a legal ent i ty . It i s a 
w e l l es tabl i shed e n t i t y in l aw . 

It is w r o n g to contend that there is n o partnership property . W h a t 
each partner t h r o w s into the c o m m o n f u n d is partnership property . 
Third part ies are not interes ted w h e t h e r it is partnership property or 
pr ivate property, b u t as b e t w e e n the partners it i s of v i ta l importance . 

I n Eng land the l a w of partnership w a s .deve loped i n t h e Courts of 
Equity . N o partner is ent i t l ed to a n y port ion of the partnership property . 
H i s r ight i s to ask for an account ing at a dissolut ion. T h e r e is a funda­
m e n t a l difference b e t w e e n a co -ownersh ip and a partnership . T h e r e i s 
no co-ownership here . 

That t i t le to land cannot b e acquired w i t h o u t a notarial d e e d i s t rue 
re l ega l t i t le only . (Ordinance N o . 7 of 1840.) B u t a deed is ho t n e c e s ­
sary for acquis i t ion of beneficial interests . (Narayanan Chetty v. James 
Finlay \ ) Counsel re ferred to Lindley p. 27 and p. 409. 

U n d e r the Thesawalamai property acquired b y a husband b e c o m e s 
the property of both spouses . T h e w i f e g e t s a n equi tab le in teres t i n t h e 
property b y operat ion of l a w . T h e beneficial t i t l e w a s in t h e s e v e n 
partners as partners. U p o n t h e disso lut ion of t h e first partnership , 
t h e bare legal t i t l e d e v o l v e d o n t h e he irs of the v e n d e e s but i n trust for 
the partnership. 

[FERNANDO A.J .—How w i l l it go to t h e second partnership ?] 

U p o n the dissolut ion of the, first partnership, t h e part ies or the ir 
he irs can on ly ask for an account ing and ge t the ir share paid. (Lindley, 
p. 723; Adamaly v. Asiya Umma (supra).) U p o n that b e i n g done the ir 
interest is over and t h e y cease to h a v e any beneficial interest . A notarial 
ins trument is not necessary ; it goes b y operat ion of l aw . 

Rajapakse, in reply.—Narayanan Chetty v. James Finlay dec ided a case 
of a surrender of an equi table interes t to t h e legal t i t l e ho lder (trustee). 
T h e language used in the j u d g m e n t w h i c h indicates that equ i tab le 
interests can be transferred f rom t h e benefic iary to a third party w i t h o u t 
a notarial deed is obiter and shou ld not b e fo l lowed . Ordinance N o . 7 
of 1840 does not deal w i t h a surrender. A m o r t g a g e bond m u s t b e 
notar ia l ly e x e c u t e d ; so is the transfer of the mortgagee ' s r ights to a 
third party, but the surrender of h i s r ights t o the mortgagor requires 
n o deed. 

» 29 N. L. S. 65 at 69 
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Contrast the Engl ish l a w w i t h the Ceylon law. S e e Lindley, p. 153, 
and Wray v. Wtayl. 

A partnership is not a legal persona, but a legal concept, just as a 
servitude, or a mortgage. There must be a legal persona. S e e Dooby v. 
Watson' and In re Harney". 

A n y t h i n g bought w i t h partnership m o n e y wi l l not be partnership 
property unless it is w i t h i n the scope of the partnership business. Buy ing 
and sel l ing wa s never w i t h i n the partnership business here. 

Cur. adv. vult. 
March 17,1937. FERNANDO A. J.— 

The plaintiffs filed this action for the partit ion of the land and bui ldings 
cal led " Fountain H o u s e " , in the t o w n of N u w a r a El iya in extent 
2 acres 1 rood '22 perches. Their case was , that by deed P 3 of 1902, 
the land in quest ion w a s purchased b y seven persons, one of w h o m w a s 
P . Ibrahim Saibo, the husband of the first plaintiff and the father of 
t h e second and third plaintiffs, and that the said P. Ibrahim Saibo 
became enti t led to a further 2 /63 . shares on deed of conveyance 361 of 
M a y 14, 1912 (P 6 ) , and that Ibrahim Saibo hav ing died intestate in 1915, 
those shares have devo lved on the three plaintiffs. 

The c la im of the plaintiff w a s contested by the seventh to s ixteenth 
defendants , w h o s e case w a s that the beneficial interest in the land w a s 
in the various partnerships that from t ime to t i m e carried on the business 
k n o w n as K. Abraham Saibo & Co. T h e legal t i t le w a s admittedly 
in the seven grantees, but the contest ing defendants plead that the 
beneficial t i t le w a s in the seven partners, as such, those s e v e n partners 
be ing regarded as a firm or a partnership. 

The principal quest ions that arise b e t w e e n the parties aro: (1) D i d 
the deed of conveyance P 3 vest the land and premises in the seven gran­
tees in such a w a y , that each of the m acquired absolute t i t le to one-
seventh , or did that deed ves t m e r e l y the legal t i t le in t hem so that the 
beneficial interest ves ted in the partnership composed of the same s e v e n 
persons. (2) Whether the interest that ves ted in P. Ibrahim Saibo 
(the father of the plaintiffs) h a v e n o w devo lved on the plaintiffs, or whe ther 
that deed conveyed only the legal t i t le to the grantees, whereas , the 
beneficial t i t le vested in the partnership in such a manner as to a l low 
the principal partners e v e n after the death of P. Ibrahim Saibo to convey 
the beneficial interest of the partners to the contest ing defendants . 

Ordinance No. 22 of 1866 enacts that in all quest ions w h i c h m a y 
hereafter arise w i t h respect to the l a w of partnership, the l a w to be 
administered shall b e the same as w o u l d be administered in England, 
unless in. any case other provis ion is, or shall be made b y any Ordinance 
n o w in force in this. Colony, or hereafter to be enacted. But this is subject 
to ihe provis ion that nothing here in contained shall be taken to introduce 
into this Colony any part of the l a w of England relat ing to t h e tenure 
or conveyance , or assurance, of, or success ion to any land, or other 
immovab le property, or any estate, right, or interest therein. It w a s 
he ld by this Court . i r Mada7 Saibc v. Sirajudeen1, that " it is clear from 
Ordinance Nc . 22 oi 1866, that t h e . l a w as to conveyance of land and 

1 ( W W ) 2 a . M l . ' [1*!>2\ 2 Ch. 265 at 272. 
• (.1888) 3i Ch. 778, al 18' 1S2 , r , '17 A ' . L. R. 07. 
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r ights in land is st i l l the l aw of the country , a n d not the. Engl i sh l aw . 
It m a y be that w h e r e any land is bought b y one of t w o partners of a firm 
i n h i s name, out of assets of t h e j s a r t n e r s h i p , the other partner has t h e 
r ight to c la im a c o n v e y a n c e from the first, of the land in favour of t h e 
firm, but such a c o n v e y a n c e should be c la imed and obtained before 
the firm can appear in Court, and seek any redress on the foot ing that 
it is the o w n e r of the l a n d " . It w i l l b e noted that Perera J. regarded 
the partnership, or the firm, as be ing the o w n e r of the land in certa in 
c ircumstances , and it is c lear that h e c o n t e m p l a t e d the case of all t h e 
partners of the firm su ing together in respect of a land w h i c h had b e e n 
c o n v e y e d to t h e m all. Wi thout such a c o n v e y a n c e in favour of all 
partners, the firm or partnership cannot s eek redress on t h e foot ing 
that it i s the o w n e r of the land.. 

Counsel for the respondents argued that a l though the l ega l t i t le w a s 
in the grantees , the beneficial t i t le w a s in the partners, but th i s as sumes , 
that the partners as such, cou ld acquire a r ight or interest in the land, 
w i t h o u t a c o n v e y a n c e in their favour. S u c h a pos i t ion to m y m i n d 
w o u l d be incons is tent w i t h Ordinance N o . 22 of 1866 w h i c h p r o v i d e s 
that the l a w w i t h regard to t h e t enure or c o n v e y a n c e of land or a n y 
e s ta te r ight or interest there in should be the l a w of Cey lon , and Ordinance 
No . 7 of 1840 provides that no sale of land, and no contract or agreement 
for effecting any such object or for es tabl i shing a n y interest or i n c u m ­
brance affecting land or i m m o v a b l e property shal l b e of force or avai l 
in law, unless the s a m e shal l b e in w r i t i n g and s igned b y the party m a k i n g 
the same in the presence of a l i c ensed N o t a r y Publ ic , and t w o or m o r e 
wi tnesses . T h e case of Madar Saiba v. Sirajudeen (supra) i s of part icular 
importance, inasmuch as it sets out the l a w as it s tood in 1913, and before 
the introduction of the Trust Ordinance of 1917, w h i c h has perhaps 
a l tered the posit ion in Ceylon. T h e quest ion here is w h e t h e r in 1912, 
t h e date of P 6, the beneficial interes t in land could v e s t in a firm or a 
partnership as such w i thout a conveyance , e x p r e s s l y in favour of t h e firm 
or partnership. 

N o w the case for the defendants i s that the land in ques t ion v e s t e d i n 
the s e v e n grantees under P 3, in trust for the partnership w h i c h cons i s ted 
of the same s e v e n persons, and, as Counse l for the appe l lant argued, t h e 
quest ion arises w h e t h e r it is poss ible for t w o or m o r e persons to ho ld t h e 
land in trust for themse lves . A partnership as such is not a l ega l 
persona, and it is c lear l a w that if an^action has to b e inst i tuted b y or 
against a partnership al l the partners m u s t sue, or b e sued in the act ion. 
I n other words , w h a t e v e r r ights are said to b e l o n g to a partnership, 
m u s t ves t in the partners as indiv iduals in proportion, no doubt, to t h e 
share to w h i c h each of t h e m is ent i t l ed . It m a y of course h a p p e n that 
a person w h o is not h imsel f a partner, m a y hold property in trust for t h e 
partners , in w h i c h case the beneficial interes t w i l l b e in the partners , 
w h i l e the legal t i t le is in the grantee , but it i s difficult to s ee h o w s u c h a 
posi t ion can arise as the result of a d e e d w h i c h ex facie transfers the 
property to the partners t h e m s e l v e s . 

Counsel for the respondent referred to the case of Narayanan Chetty v. 
James Finlay & C o . 1 T h e ques t ion before t h e Court i n that c a s e a s 

' 29 N. L. R. 65. 



no 
Garvin J. states, w a s " w h e t h e r the ext inct ion or termination of the 
interests of the cestui que trust or the waiver , or ass ignment of his interest 
m a y not be proved otherwise than by a notarial ly attested wri t ing w h e r e 
the trust relates to immovable property. Garvin J. held that there 
w a s nothing in section 2 of Ordinance N o . 7 of 1840 w h i c h wou ld exc lude 
ev idence of the ass ignment b y a cestui que trust of h i s equitable interest, 
o therwise than by a notarial document. The quest ion before the Court 
w a s w h e t h e r the grantee of land subject to a trust could acquire the 
interests of the cestui que trust w i thout a notarial instrument, and as 
Counsel for the appellant argued the decision w a s to the effect that such a 
surrender or transfer of equitable interest by a cestui que trust to the holder 
of the legal t i t le did not require a notarial instrument . It s e e m s there­
fore, that this judgment is no authority for the proposition that the 
cestui que trust can transfer h i s interest to a total stranger wi thout any 
wr i t ing w h e t h e r notarial or otherwise . It s eems inconvenient , to say 
the least, that the interests of a cestui que trust can pass by mere consent 
of parties and quite u n k n o w n to the trustee himself, because it would 
b e difficult for the trustee at any particular t ime to ascertain w h o w as 
the cestui que trust in w h o m the beneficial interest vested. 

In the case before us, however , the conduct of the parties themselves 
appears to indicate that each of the seven original grantees w a s regarded 
as the full owner of his one - seventh share, and on the death of t w o of t h e 
original grantees , the shares that be longed to them w e r e purchased 
b y the other partners from their heirs on deeds of transfer for valuable 
consideration. The rights of P. Ibrahim Saibo under the original grant 
remained ves ted in h im, and h e also obtained a share in the interests 
of the two partners w h o died and w h o s e heirs transferred after his death. 
W ; t h regard to h im, the case for the defendants is that after h i s death 
t h principal partners under the powers ves ted in them by the partnership 
agreement , sold the land for the purpose of w ind ing u p the partnership, 
and that the share due to the heirs of P . Ibrahim Saibo w a s paid to them 
after an accounting w i t h them. There is no ev idence whatsoever that 
any one of the plaintiffs w a s present at such an accounting, nor does the 
m o n e y appear to h a v e b e e n paid t o anybody on behalf of P . Ibrahim 
Saibo ; the al legation m e r e l y is that the m o n e y w a s deposited in another 
branch of the defendants' firm at Katugastota and stands in the books 
of that firm to the credit of the plaintiffs, and it has not been proved by 
any m e m b e r or official of that firm, that they in fact he ld any money 
for the plaintiffs. ^ 

The learned District Judge he ld that the deed of partnership P 27 
provided that the partnership should cont inue for a term of thirty-s ix 
months , commenc ing February 23, 1902, and ending on February 22, 
1905, or for a longer or shorter period as the principal partners m a y 
desire. H e states that the partnership did cont inue till September 17, 
1906, w h e n agreement P 28 w a s executed , and h e adds that the property 
in dispute w a s treated as part of the assets of the n e w partnership. 
There is nothing, however , in P 28 w h i c h refers to the property in question, 
and no accounts or record has been produced w h i c h s h o w s that t h e 
property in quest ion w a s dealt w i t h in any w a y at or about the t ime w h e n 
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P 28 w a s executed . H e again he ld that in 1912, w h e n after the partner­
sh ip created by P 28 expired, a n e w partnership w a s created b y P 29, 
t h e premises w e r e again treated as part of the n e w partnership . T h e r e is 
n o reference to the premises in ques t ion in the partnership agreement , 
b u t the document D 1 i s h e a d e d B a l a n c e S h e e t for 1911, and i t w o u l d 
appear that the tota l v a l u e of the lands at N u w a r a E l iya f ixed at 
Rs. 96,200 had been inc luded as the assets of t h e partnership . T h e profits 
of the bus iness are ca lculated on this foot ing, and those profits are d iv ided 
a m o n g the partners a n d t h e servants of t h e bus iness according to 
certain shares s e t out in D 1. There is noth ing , h o w e v e r , to s h o w 
w h a t w a s done w i t h the premises in quest ion, nor do t h e deta i l s of t h e 
partnership beg inn ing f rom N o v e m b e r 19, 1911, contain a n y re ference 
t o the premises . I can find nothing, therefore , - in t h e do cum ents to p r o v e 
that the premises in ques t ion w e r e at any t i m e treated as part of the assets 
of the partnership created b y the a g r e e m e n t P 29. It i s t rue that P 29 
did provide that o n t h e dissolut ion of that partnership, the partners 
shou ld c o n v e y their respect ive shares and interes ts in the land and 
property and bui ld ings to the principal partners , the ir he irs , executors , 
&c., if the principal partners should des ire to take over the sa id par tner ­
s h i p business , but the content ion for t h e defence is that in pursuance 
of the p o w e r ves ted in t h e m b y P 29, the principal partners had t h e 
r ight to se l l and dispose of a n y property be long ing to t h e partnership 
m o v a b l e and immovab le , and that deed P 9 c o n v e y i n g t h e p r e m i s e s to 
t h e contest ing defendants w a s e x e c u t e d in pursuance of that p o w e r ; 
but in order to es tabl i sh that this deed c o n v e y e d the land to them, 
t h e y had to prove first of all that the premises in ques t ion did form part 
of t h e assets of the partnership created b y the d o c u m e n t P 29, and 
that the principal partners found it necessary to se l l and dispose of t h e 
premises in the w i n d i n g u p of the business . I h a v e a lready referred 
to the documents P 4 and P 5, the former be ing the i n v e n t o r y filed after 
t h e death of K. A. Ibrahim Rawther , and P 5, the c o n v e y a n c e by the 
administrators of h i s interests to t h e s u r v i v i n g partners , and to P 6, 
b y w h i c h the he irs of A . M . K a n n i Saibo s imi lar ly c o n v e y e d the ir r ights 
in the premises to t h e s u r v i v i n g partners . T h e s e d o c u m e n t s m a k e i t 
c l ear that the surv iv ing partners did not treat these premises as f o r m i n g 
part of the partnership assets, and therefore be long ing to the partnership , 
i n spite of the death of t w o of t h e partners . O n t h e other h a n d t h e y 
treated the heirs of t h e deceased partners as be ing ent i t l ed to the shares 
that stood in the n a m e of the ir intestates , and obta ined c o n v e y a n c e s 
from them on that footing. 

T h e learned J u d g e also says that in t erms of the var ious partnership 
deeds , each of the partners in the three partnerships or their he irs w e r e 
e i ther paid off their share of the capital and profits, and thus lost a n y 
c la im to the property, or s igned deed 888 of 1912, P 9. H e t h e n dea ls 
w i t h each of the persons w h o from t i m e to t i m e w e r e partners in t h e 
firm. T h e three sons of K. C. Ibrahim R a w t h e r s igned the deed 888, 
P 6 ; A. M . K a n n i Saibo died in 1906, and h is heirs are said to h a v e b e e n 
paid off but as a mat ter of fact, t h e he irs also s igned P 6. K. K a d e r 
Ibrahim Saibo s igned deed P 6, as a grantor. P . S h e i k A d a m Saibo d ied 
in 1914 l eav ing a w i l l b y w h i c h h e left h i s share to E. Kader B a t c h a 



112 FERNANDO A.J.—Ammal v. Ibrahim. 

Saibo, and this Kader Batcha Saibo himself joined in deed P 6. Ena 
Esubu Sa ibu retired, and the learned Judge says w a s paid off, but h e also 
s igned P 6. K. A h a m e d Saibo died in 1909 and the learned Judge says 
h i s heirs w e r e paid his share, but they have also s igned a deed conveying 
t h e share of the property to the grantees on P 6. Kader Mohideen 
Saibo s igned P 6. Abdul la Saibo's heirs executed deed 1941 in favour 
of the grantees on P 6. This leaves as the learned District Judge says 
o n l y P . Ibrahim Saibo through w h o m the plaintiffs claim, so that all the 
other persons w h o w e r e partners at any t ime e i ther by themse lves or 
b y their legal representat ives conveyed their interests by deed, and there 
is no other occasion on w h i c h the defendants can say that the in­
terests in the deceased partners or their representat ives passed otherwise 
than by a deed of transfer. The only case in w h i c h such a divest ing of 
the ir interest beneficial or otherwise is pleaded is the case of P. Ibrahim 
Saibo, and the quest ion arises whether the conduct of the partners has 
b e e n such as to justify t h e m in pleading that the interest of P. Ibrahim 
Saibo passed to t he m in a manner different to the interests of all the 
other partners. 

On a previous occasion, an action w a s filed against the defendants 
for an accounting, and they w e r e called upon to produce accounts of the 
partnership. It w a s then stated that the account books w e r e not to be 
found, but in this case t w o books are produced, viz., the book D 1 and the 
ledger D 7, and these books are produced by E m m a Sheik Davood w h o 
says h e w a s employed under the partners s ince 1902. " In 1902 I w a s 
a salesman. Later I w a s supply clerk. Thereafter I w a s kanakapulle . 
The partners s igned the Balance Sheet of 1911. I w a s present. I know 
P . Ibrahim Saibo. I s igned this Balance Sheet . I cannot remember 
if P . Ibrahim Saibo s igned it in m y presence. I know the signature 
of P . Ibrahim Saibo. X o n P a g e 384 is his signature." In cross-
examinat ion he stated, " each branch kept their books at the branch 
shop. Books w e r e preserved w h e n the old firm dissolved. The partners 
removed the books to Katugastota about 10 years ago, I can't say w h e n 
definitely. I can't say if it w a s 10 years ago, I didn't see the books 
removed . I have heard it from the other employees in the shop. In 
May , 1934, Mohamadu Meera, son of the principal partner K. Ibrahim 
Saibo, handed m e D 1 and D 7, and asked m e to keep them safe unti l 
h i s return. I didn't ask h im w h e r e the other books were . Mohamadu 
Meera has not c o m e back yet . K. Ibrahim Saibo took charge of the old 
books w h e n the business w a s sold in 1917. Mohammadu Meera is his son ". 
In v i e w of this evidence, I do not think the defendants w e r e entit led 
to produce the books D 1 and D 7, or to ask the Court to accept them 
as books regular ly kept in the ordinary course of the business. It is 
c lear from the ev idence of E m m a Sheik Davood which I have quoted 
above, that there w e r e regular books kept at Nuwara Eliya as w e l l as 
in the other shops carried on b y the partnership, and all these books 
appear^ to h a v e been taken over b y Mohamadu Meera w h o for reasons 
of his o w n , h a s chosen to k e e p a w a y from the wi tnes s box. H e apparent ly 
se lec ted these t w o books as be ing suitable for production from his o w n 
point of v i ew , and gave instructions to the wi tness to produce these, 
and these only . The other books h a v e been del iberate ly kept a w a y 
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from Court, and i t i s obv ious ly unfair to t h e plaintiffs that t h e Court 
should accept these as be ing proper books of t h e firm w i t h o u t g i v i n g 
plaintiffs an opportunity to e x a m i n e all the books. 

O n t h e i s sues framed, I w o u l d h o l d on the first i s sue that t h e g r a n t e e s 
of the deed 4,963 became beneficial ly ent i t l ed to the land in ques t ion 
inasmuch as t h e y w e r e t h e grantees to w h o m t h e land w a s c o n v e y e d , 
and t h e y w e r e a lso partners of t h e business . 

O n the second issue, I w o u l d ho ld that the he irs of K. C. I b r a h i m 
R a w t h e r b e c a m e ent i t led to the share of t h e deceased, and that th i s t i t l e 
has been recognized b y the o ther partners o f t h e firm. 

Issue 3 m u s t also b e a n s w e r e d in the s a m e w a y , in v i e w of t h e fact 
that conveyances w e r e obta ined from al l the he irs of t h e in tes ta tes 
referred to . ' 

W i t h regard to issue 4, I w o u l d hold that it has not b e e n s h o w n t h a t 
the property in quest ion w a s the property of the four partners or that 
the grantors on deed P 9 h a d t h e r ight to transfer t h e property as part o f 
the partnership assets . 

O n the e i g h t h issue, I w o u l d ho ld that there is no ev idence to p r o v e 
that the va lue of the land and premises w a s inc luded i n t h e capital 
account of the severa l partnerships , and I w o u l d s imi lar ly ho ld that 
there is no ev idence w i t h regard to issue 9. 

W i t h regard to issues 12A and 12B, I w o u l d ho ld that the heirs of 
P . Ibrahim Saibo did not b e c o m e l iable to c o n v e y the ir shares to the 
principal partners, or to the s e v e n t h to s i x t e e n t h defendants . 

O n issue 13 the onus w a s c learly on the defendants , and I th ink t h e 
learned District J u d g e w a s w r o n g in accept ing the e v i d e n c e w h i c h h e 
h imsel f s tates w a s v e r y meagre . 

For these reasons, I w o u l d set aside t h e j u d g m e n t of the l earned 
District J u d g e and send the case back for an order of part i t ion to b e 
entered on t h e foot ing that t h e plaintiffs as he ir s of P . Ibrah im Sa ibo 
are ent i t led to the shares c o n v e y e d to h i m as one of the grantees on deeds , 
P 3, P 4, P 5, and P 6. T h e contes t ing de fendants w i l l p a y to t h e 
plaintiffs the ir costs of this appeal , and of t h e contes t in t h e Court b e l o w . 
Al l other costs w i l l b e costs in t h e cause. 

MOSELEY J-—I agree. 
Appeal allowed. 


