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C iv il P ro c e d u e re  C o d e  - S e c t io n  4 0 (d ) , 147, 4 5 4 (2 )  - Is s u e s  o f  L a w  to  b e  tr ie d  
f irs t - w h e n  ? R e fu s a l b y  t r ia l c o u r t  - N o  le a v e  to  a p p e a l a p p lic a t io n  f i le d  - Is  
re v is io n  a v a ila b le  ? - C o u r t  o f  A p p e a l (A p p e lla te  P ro c e d u re  R u le s  1990) R u le  
4 6  S u p re m e  C o u rt R u le s .

The defendent-Petitioner sought to revise the order of the trial court refusing to 
hear and determine issue No. 13 as a preliminary Issue-whether the Plaint 
has conformed to the provisoes of Section 40D of the Civil Procedure Code. 
The trial court held that the said issue is not a pure question of law and in order 
to answer the said issue the Court has to consider the evidence that would be 
held at the trail but went to answer the said issues in the negative

The Defendant moved in Resivion

HELD:

(i) The Court after deciding that Issue No. 13 is not a pure question of law 
erred by answering the issues in the negative

(ii) In terms of Section 40(d), the Plaint should contain a statement as to 
where and when the casue of action arose and is not a fact which 
should be kept to be disclosed at the trial. The Plaint, it is apparent 
does not say as to when the purported action arose.

(iii) No other evidence/documents are required to decide whether the plaint 
is drawn out in compliance with Section 40(d) - this is a fatal defect 
which goes to the root of the case.

(iv) The Defendant Petitioner has invoked the revisionary jurisdiction to 
avert a miscarriage of jutice caused to him by the error committed by 
the trial Judge, and in the circumstances, this is a fit and proper instant 
to exercise the revisionary jurisdiction.
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PER S O M A W A N S A , J. (P /C A )

• “the  e rro r co m m itte d  by  the  tria l ju d g e  by a n sw e rin g  Issue  No'. 13 in the 

ne ga tive  w ith o u t g iv ing  a he a ring  and  in fac t a cco rd in g  to  th e  rea son s  g iven  

by he r she  co u ld  no t have  a n sw e re d  the  sa id  Issue in any event w ith ou t

c o n s id e rin g  e v id e n c e .............is a c le a r and  u n fo rg iva b le  e rro r co m m itte d  by

the tria l J u d g e .............”

APPLICATION in R ev is ion  from  the  O rd e r o f the D is tric t C o u rt o f M t. Lavin ia . 

Cases referred to :

1. M u tu k r is h n a  v s  G o m e s , 1 9 9 4  3  S r i L R  1

2. A tu k o ra le  vs  S a m y a n a th a n  - 41 MLR 165
3. S ilv a  v s  S ilv a  - 44  N LR  494

4. S in n a th a n g a m  vs  M e e ra  M o h id e e n  - 6 0  SLR  394

5. G n a n a p a n d ith a n  vs B a la n a y a g a m  - 1998 1 Sri LR 391 .

6. M a n a m  B e e  B e e  v s  S y e d  M o h a m e d  - 68 NLR 36 at 38
7. S o m a w a th ie  vs  M a d a w a la  -1 9 8 3  2 Spl LR 15 a t 30 and 31

May 13,2005

L a s ith a  K a n u w a n a ra tc h i fo r  D e fe n d e n t  P e t it io n e r

R a n ja n  S u w a n d a ra tn e  w ith  M a lin d a  N a n a y a k k a ra  fo r  S u b s t itu e d  - P la in t i f f -R e ­

s p o n d e n t

C u r .a d v .v u lt

ANDREW SOMAWANSA, J.

This is an application for revision and or restitutio in integrum.under 
Article 138 of the Constitution seeking to revise and set aside the order of 
the learned Additional District Judge of Mt. Lavinia dated 23.05.2003 re­
fusing to hear and determine issue No. 13 as a preliminary issue of law 
and to direct the learned Additional District Judge to try the aforesaid 
issue No. 13 as preliminary issue of law, to answer the same in favour of 
the defendant-petitioner and to dismiss the plaint in limine.
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A t th e  h e a r in g  o f  th e  a p p l ic a t io n  b o th  p a r t ie s  a g re e d  to  re s o lv e  th e  

m a t te r  b y  w a y  o f w r it te n  s u b m is s io n s  a n d  b o th  p a r t ie s  h a v e  te n d e re d  th e ir  
w r i t te n  s u b m is s io n s .

Is s u e  N o . 1 3 a j©€§ee SSe ^ 8  SOoan es-jocosci 40S Oassn’S ec i

ssO&iS)O < p ^6 ssj zs>6 ?

S e c t io n  4 0 (b )  o f th e  C iv il P ro c e d u re  C o d e  re a d s  a s  fo llo w s  :

“ A  p la in  a n d  c o n c is e  s ta te m e n t  o f th e  c ir c u m s ta n c e s  c o n ­

s t itu t in g  e a c h  c a u s e  o f a c t io n , a n d  w h e re  a n d  w h e n  it a ro s e . S u c h  

s ta te m e n t  s h a ll b e  s e t fo r th  in d u ly  n u m b e re d  p a ra g ra p h s  : a n d  

w h e re  tw o  o r  m o re  c a u s e s  o f a c t io n  a re  s e t o u t, th e  s ta te m e n t  o f 

th e  c ir c u m s ta n c e s  c o n s t itu t in g  e a c h  c a u s e  o f a c t io n  m u s t b e  

s e p a ra te , a n d  n u m b e re d 7’

W h e n  c o n s e l fo r  th e  d e fe n d a n t-p e t it io n e r  m a d e  a n  a p p lic a t io n  to  C o u rt 

to  try  is s u e  N o . 13 a s  a p re lim in a ry  is s u e  o f la w  in te rm s  o f S e c t io n  1 4 7  o f 

th e  C iv il P ro c e d u re  C o d e , th e  p la in t if f - re s p o n d e n t  o b je c te d  to  th e  s a id  

a p p lic a t io n  a n d  c o n s e q u e n t ly  p a r t ie s  h a d  a g re e d  to  te n d e r  w r i t te n  s u b ­

m is s io n s  o n  th e  q u e s t io n  o f w h e th e r  th e  a fo re s a id  is s u e  N o . 13 s h o u ld  be  

t r ie d  a s  a  p re lim a ry  is s u e . B o th  p a r t ie s  h a d  te n d e re d  th e ir  w r it te n  s u b m is ­

s io n s  o n ly  o n  th e  q u e s t io n  w h e th e r  th e  s a id  is s u e  N o . 13 c o u ld  b e  tr ie d  as 

a  p re lim in a ry  is s u e  o f law . H o w e v e r  a s  s u b m it te d  b y  c o u n s e l fo r th e  d e fe n ­

d a n t-p e t i t io n e r  th e  le a rn e d  A d d it io n a l D is tr ic t  J u d g e  h a s  c o m e  to  a f in d in g  

th a t  th e  s a id  is s u e d  N o . 13 is n o t a  p u re  is s u e  o f lo a w  a n d  in o rd e r  to  

a n s w e r  th e  s a id  is s u e  th e  C o u r t  h a s  to  c o n s id e r  th e  e v id e n c e  th a t w o u ld  

b e  a d d u c e d  a t th e  tr ia l. H a v in g  c o m e  to  th is  c o n s lu s io n  th a t th is  p a r t ic u la r  

is s u e  N o . 13  c a n n o t  b e  a n s w e re d  w ith o u t  c o n s id e r in g  th e  e v id e n c e ,  th e  

le a rn e d  A d d it io n a l D is tr ic t J u d g e  p ro c e e d e d  to  a n s w e r  th e  a fo re s a id  is s u e  

N o . 13  in  th e  n e g a tiv e .  I w o u ld  h o ld  th a t  th e  a fo re s a id  f in d in g  is a  g ro s s  

m is d ire c t in  o f la w  on  th e  p a r t o f th e  le a rn e d  A d d it io n a l D is tr ic t  J u d g e .

It is s u b m it te d  b y  c o u n s e l fo r  th e  d e fe n d a n t-p e t it io n e r  th a t th e  o n ly  

m a t te r  th e  le a rn e d  A d d it io n a l D is tr ic t  J u d g e  w a s  c a lle d  u p o n  to  d e c id e  

w a s  w h e th e r  is s u e  N o . 13 s h o u ld  b e  t r ie d  a s  a p re lim in a ry  is s u e  o f law . 

T h is  fa c t  is b o rn e  o u t b y  th e  jo u rn a l e n try  N o . 5 7  d a te d  2 8 .0 1 .2 0 0 3  w h ic h  

re a d s  a s  f o l l o w s :
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Seaocsaca (08)

Scales gq> gcra-sfi <ĝ 8az>f zadsa 04 - d  cfgQ rf-sa 13 qdaa Seales gzg gra'-sft ggaa 
Sea?jca gzg gca-e£> e e ^  S ko® a ©  gzg 4 aa^q caafea 3 ®8 ® § S s  e^ra-eft eaqsaa ĉ sa

g S s i  Gfazt> : 2003.03.04

And also as per proceedings and the order made by the learned Addi­
tional District Judge dated 21.01.2003 marked P5 which reads as follows :

Secadeaca :-

C5@ cfOedOocsB 2 g®@ q>»zn 13 qdsa Scales gzg god-ska § § a  Seales gq> gcd-e&cszs)
q, sa^q cisfcn Stsxno £58©c> d  eSStoJDecssi 0®e» S j5® S zadj-sg $^5ea> a s  gsgea.

d  eaqesaa gSza Gqoasa : 2003.03.04

Vide also paragraph 05 of the written submissions tendered by the 
plaintiff-respondent marked P7 and the final paragraph on page 14, it is to 
be seen that first paragraph of the written submisisons of the defendent- 
petitioner marked P6 also corroborates this fact which reads as follows :

g®® a g e ©  Od@ 2003.01.2 8 SeaoeacaO eozsf qO dO osB gS -ad-S i ®Qca £3®-Sosf 

Sgo25) cfs>d, Oi&>S(jci sO geO sa ] 8 0  6 qzaOa Sea^ca cazg gea-eS q SraSca eOsasOzn 

7 SO 14 qza’Oa Sa°ca gza god<££> q q-SSazd a d s a  04- Sza’Sca GOgoOsa' ecadefsao zadsa 
C 4 13 Osa Seagta g q j ged-ewca g g s a  3eagca gqa ges'-ekas) g o o  8 gzg<5j 4® gGqeaa 
S S g  sag SQosa ea<gw®ca 147 Ooasa'Sscd gS aoqsa  gsaodO 8 gzgdt  4® gGqeaD 

Ssa’Szsadj e O fje O s i SO q:3:s)d-€£>Gcasa’ q'ca^q SSsa eq. q & s & e k s O  SO es® Steed ® g c »  
8 8 sa’ zsadj-sg 4fK?Ss®sa> qpsazgdjO 13 Osa Seatqca casa go'cSka ggsaG SeaSga gsa gadsacaza 

soea casa gsaq sa-tq’q 8 g o )q 0  sa d g g  ijS^Beazd s5S®0 efSssad-efika cfOea’OoO e ® 3 sqsa 

Gosa

Vide also the first paragraph of the order of the learned Additional Dis­
trict Judge dated 23.05.2003 which reads as follows :

g®®  sageD  sag S kqcogcs’ 4 eajiS-cSo’c  casa Szsa’Sta Seagca gzg gods& qatqSesa zsad d  

efsaO Ssasaca <j)tq8ssd sag <f«ss> 13 4 6sa Scales gzg godsaca § ga>  Sea^ca gsa godSocasa 

4 zsajq’q casa’sa ®sa daGcadcocaza S 8 ® 0  GqeodoaOcs dsaoa S, d  a?sa)0 dascadcacazsa’ sag 

g a O  qysa.
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Thus the only matter that th e  A d d m it io n a l D is tr ic t  J u d g e  h a d  to  d e c id e  

was whether issue No. 13 s h o u ld  b e  t r ie d  a s  a  p re lim in a ry  is s u e  o f la w  o r 

whether it shuld be tried a lo n g  w ith  th e  o th e r  is s u e d  ra is e d  b y  p a r t ie s  o n  

the evidence to be placed b e fo re  h e r  b y  b o th  p a r t ie s .

• O n  a n  e x a m in a t io n  o f h e r  o rd e r  d a te d  2 3 .0 5 .2 0 0 3 ,  if is  to  b e  s e e n  th a t 

th e  le a rn e d  A d d it io n a l D is tr ic t  J u d g e  h a v in g  c o m e  to  a c o n c lu s io n  th a t 

is s u e  N o . 13  is  n o t a  p u re  q u e s t io n  o f la w  a n d  th a t it in v o lv e s  fa c ts  w h ic h  

h a s  to  b e  c o n s id e re d  a f te r  c a ll in g  e v id e n c e  h a d  p rc e e d e d  to  a n s w e r  th e  

a fo re s a id  q u e s t io n  in  th e  n e g a tiv e  b e fo re  a n y  e v id e n c e  w a s  le d  a n d  w ith ­

o u t a  h e a r in g .  T h e  la s t tw o  p a ra g ra p h s  o f h e r  o rd e r  re a d s  a s  fo llo w s  :

h>0  <; OjiS-eSded 6. 7. 8 Q s >  ee^OcO Ccpg ssdr^g <5«os> s g  8 0 g  r>p 
OOdsi ti^gsasti’ JSCDudcxa;'-' s «*/ lasi® o&qoo t i u  §c. 
e@OT@ ( ja o s i  c sq & z n  3 6  8 6 6 9 7  & c£)D O  c o s  Q u D q  e © @  5 > O s S  e d

©ecs OjS>-sSc’c  ccsg c-[3>

0® cg O  13 Osc Qtsqcs gig gra’-esbcsO csecsOs ) 3 §q>6; tsou®

s@® Ses^cs g f f i gc&sao, § g s>  D ci^ cj cca> gca-s&cccU sooO cc SOsJ. e© 8r>  SecsJiO 

a d ® .

In Mutukrishna v s . Gomes <’> it w a s  h e ld  a s  fo llo w s  :

“ U n d e r  S e c t io n  1 4 7  o f th e  C iv il P ro c e u d re  C o d e  fo r a c a s e  to 

b e  d is p o s e d  o f o n  a p re lim in a ry  is s u e , it s h o u ld  b e  a p u re  q u e s ­

t io n  o f la w  w h ic h  g o e s  to  th e  ro o t o f th e  c a s e ” .

J u d g e s  o f o r ig in a l c o u r ts  s h o u ld ,  a s  fa r  a s  p ra c t ib le .  g o  

th ro u g h  th e  e n t ire  tr ia l a n d  a n s w e r  a ll th e  is s u e s  u n le s s  th e y  a re  

c e r ta in  th a t  a  p u re  q u e s t io n  o f la w  w ith o u t th e  le a d in g  o f e v id e n c e  

(a p a r t  fro m  fo rm a l e v id e n c e )  c a n  d is p o s e  o f th e  c a s e ”

In th e  in s ta n t  a c t io n ,  it is  to  b e  s e e n  th a t  th e  le a rn e d  A d d it io n a l D is tr ic t  

J u d g e  a f te r  d e c id in g  th a t  is s u e  N o . 13 is n o t a  p u re  q u e s t io n  o f la w  a n d  it 

in v o lv e s  fa c ts  w h ic h  h a v e  to  b e  c o n s id e re d  a f te r  c a llin g  e v id e n c e  h a s  e rre d  

in  la w  b y  a n s w e r in g  th e  s a id  is s u e  in  th e  n e g a tiv e .
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In view of the aforesaid provisioons contained in Section 40(d) of the 
Civil Procedue Code it is clear that the plaint itself should contain a 
satement as to where and when the case of action arose and is not a fact 
whihc should be left to be disclosed at the trail. For if this procedure is 
adopted it would certainly result in undue hardship and injustice to the 
defendant-petitioner in formulating his defence.

In the instant action the plaint does not say as to when the purported 
action arose. The relevant paragraph in the plaint viz. paragraph 4 reads 
as follows :

s@® znQsS SaS rad j SgO zB£ca§) epSSoia ecod aJSas®za' ezroStySO ej®^§2S5(5jsei 
zs^ecoenSd ©ofl® Seioei Sal DjO s)@®c3srf eOznes raid Srj®S>Qis>6iO' cfcszsf £>& 

31/1999 G©ed <s q j & 2 §£)s© eowOii co adscozn e^@-doQadj a®  »S)
sadS.

Thus it is to be seen that no other evidence or documents a re  required 
to decide whether the plaint is drawn out in compliance with Section 40(d). 
The plaint itself would speak to this fact. However as to whether the failure 
of the plaintiff-respondent to comply with this provision contained in Sec­
tion 40(b) of the Civil Procedure Code is a fatal defect which goes to the 
root of the case has to be decided by the learned Additional District Judge.

For the foregoing reasons my considered view is that the learned Addi­
tional District Judge's order dated 23.05.2003 should not be permitted to 
stand

At this point, I would also consider the objections taken by the plaintiff- 
respondent to the maintainability of this application. One of the matters 
raised by the counsel for the plaintiff-respondent is that the defendant- 
petitioner should have invoked the provisions of Section 754(2) of the Civil 
Procedure Code by way of leave to appeal and having failed to do so the 
defendant-petitioner is not entitled to invoke the revisionary jurisdiction of 
this Court. For this proposition of law counsel for the defendant-petitioner 
has made reference to relevant decisions in paragraph 22 of his written 
submissions. However I would rather incline to follow the following deci­
sions in this respect.
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Atukorale vs. Samyanathan<J)

“The powers given to the Supreme Court by way of revision are wide 
enought to give it the right to revise any order made by an original court 
whether an appeal has been taken against it or not.

This right will be exercised in a case which an appeal is pending only in 
exceptional circumstances as for example, to ensure that the decision 
given on appeal is not rendered nugatory”

Silva vs Silva

“The Supreme Court has the power'to revise and order made by an 
original court even where an appeal has been taken against that order.

In such a case the court will exercise its jurisdiction only in exceptional 
circumstances and in order to ensure that the decree given in appeal is 
not rendered nugatory”

Sinnathangam vs. Meeramohaideen(4)

“The Supreme Court possesses the power to set aside, in revision, an 
erroneous decision of the District Court in an appropriate case even though 
and appeal agaisnt such decision has been correctly held to have abated 
on the ground on non compliance with come of the technical requirements 
in respect of the notice of security.

In this respect I would say it is settled law and our Courts time and 
again has held that the revisionary jurisdiction of this Court is wide enough 
to be exercised to avert any miscarriage of justice irrespective of availabil­
ity of alternative remedy or inordinate delay.

In the case of G anapand ithan  Vs. B a lanayagam an  application was made 
to the Court of Appeal to set aside the judgment in a partition action after 
2 1/2 years was disallowed mainly on the ground of undeu delay which 
remained unexplained. In appeal to the Supreme Court the appeal was 
allowed as the judgment of the learned District Judge was manifestly wrong 
and the order of the Court of Appeal also was set aside as it had focussed 
only on the question of delay and not on the merits. Per G. P. S. de Silva. 
CJ at pages 397/398
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“On a consideration of the proceedings in this case. I hold that there 
has been miscarriage of justice. The object of the power of revision as 
stated by Sansoni, CJ in Marian beebee vs. Seyed Mohamed(6) at 389 “is
the due administration of justice.......” In the words Soza J, in Somawatie
vs.- Madawala and others at 30 and 31. “The court will not hesitate to use 
its revisionary powers to give relief where as miscarriage of justice has
occured.......Indeed the facts of this case cry aloud for the intervention of
this court to prevent what otherwise would be a miscarriage o f justice. 
“The words underlined above are equally applicable to the present case. I 
am accordingly of the view that the Court of Appeal was in serious error 
when it declined to exercise its revisionary powers having regard to the 
very special and exceptional circumstances of this partition case.”

Also per sansoni, CJ in the case of Marian Beebee Vs. Seyed Mohamed 
(Supra)

‘The power of revision is an extraordinary power which is quite indepen­
dent of and distinct from the appellate jurisdiction of this Court. Its object 
is the due administration of justice and the correction of errors, sometines 
committed by this Court itself, in order to avoid miscarriages of justice. It 
is exercised in come case by a Judge of his own motion, when an ag­
grieved person who may not be a party to the action brings to his notice 
the fact that, unless the power is exercised, injutice will result. The Parti­
tion Act has not, conceive, made any change in the respect, and the 
power can still be exercised in respect of any order or decreed of a lower 
Court.”

The defendant-petitioner in the instant action has invoked the revision­
ary jurisdiction of this Court to avert a miscarriage of justice caused to him 
by the error committed by the learned Additional District Judge by an­
swering issue No. 13 raised by the defendant-petitioner in the negative 
without giving a hearing and in fact according to the reasons given by her 
she could not have answered the aforesaid issue in any event without
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considering evidence. I would say this is a clear and unforgivable error 

committed by the trial Judge. In the circumstances my considered view is 

that this is a fit and proper instant to exercise the revisionary jurisdiction of 

this Court.

Objection has been taken by counsel for the plaintiff-respondent to the 

maintainability of ihis application in view of not complying with the provi­

sions contained in Rule 3(1 )(b) of the Court of Appeal (Appellate Proce­

dure Reul 1990 or Rule 46 of the Supreme Court Rules of Appellate 

Procedure). I would say that I am quite satisfied that all the relevant docu- 

ments have been made avialabe to ihis Court and the documents referred 

to in paragraph 25 of the written submissions of the plaintiff-respondent 

are irrelevant to htis application. Hence there is no merit in this objection.

Another objection taken by the plaintiff-respondent is that when there is 

an objection in relation to the Rules of Procedure as set out in the Civil 

Procedure Code they must be taken up prior to the farming of issues with 

notice to the respondent. This requirement appears to have been com­

plied with by the defendant-petitiner in paragraph 12 of his answer.

For the foregoing reasons. I would allow this application for revision and 

set aside the order of the learned Additional District Judge 23.05.2003 and 

direct the learned Additional District Judge to try the aforesaid issue 

No. 13 as a preliminary issue. The plaintiff-respondent will pay to the 

defendant-petitioner Rs. 5,000 as costs of this application.

President of the Court of Appeal


