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C iv i l  P ro c e d u re  C o d e  -  S e c t io n s  121 (2 )  a n d  1 7 5  (1 )  (2 )  -  D o c u m e n t  n o t  

s p e c if ic  -  N o t a d e q u a te ly  d e s c r ib e d  -  D is c re t io n  o f  C o u r t  -  to  m e e t  e n d s  a n d  
in te re s ts  o f  ju s t ic e .

W h e n  th e  p la in tiff-re sp o n d e n t P e o p le ’s  B a n k  m o v e d  to  m ark  a  d o c u m e n t  
i s s u e d  b y  th e  p la in tiff-re sp o n d e n t B a n k , th e  d e fe n d a n t  o b je c te d  to  th e  m ark in g  
of s a m e  o n  th e  b a s i s  th a t th e  d o c u m e n t  in th e  list o f  d o c u m e n ts  w a s  not  
s p e c if ic  a n d  w a s  lis te d  u n d e r  a  g e n e ra l  d e sc r ip tio n .
T h e  D istrict C ou rt d is a llo w e d  th e  o b je c t io n .
Held (1 ) T h e  D istrict C ou rt h a s  th e  d isc r e t io n  in te r m s  o f S e c t io n  1 7 5  (2 ) to  

a d m it or to  r eject d o c u m e n ts .
(2 ) T h e  d isc r e t io n  o f  th e  trial J u d g e  is  e x e r c is e d  p u re ly  to  m e e t  th e  

e n d s  o f  ju s t ic e .
(3 ) T h e  r e fu sa l to r e c e iv e  th e  d o c u m e n ts  in q u e s t io n  in e v id e n c e  

w o u ld  in all p rob ab ility  p r e v e n t  th e  trial J u d g e  c o m in g  to  a  ju st a n d  
e q u ita b le  d e te r m in a tio n , (T h e  list h a d  d e s c r ib e d  th e  d o c u m e n ts  to  
b e  p r o d u c e d  a s  t h o s e  e x c h a n g e d  b e tw e e n  th e  plaintiff a n d  th e  
d e fe n d a n t) .

APPLICATION for le a v e  to  a p p e a l  from  a n  o rd er  o f th e  D istrict C ou rt o f  
C o lo m b o .

L a k s h m a n  d e  S ilv a  for a p p e lla n t .
S . D h a rm a w a rd a n a  S C  for r e s p o n d e n t .

C u r.a d v .v u lt .
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UDALAGAMA, J. (P / CA)

T h e  plain tiff-B an k in D .C . C o lo m b o  c a s e  No. 1 2 8 3 6 /M R  filed 
actio n  a g a in st the 1 -3  d e fe n d a n ts claim in g  jointly a n d /o r se ve ra lly  
a  su m  of R s. 1 ,2 5 0 ,0 0 0 /- with interest.

T h e  c a s e  w h en  taken up for trial on 2 4 .0 1 .2 0 0 3 , le arn ed  
C o u n s e l for the plaintiff m o ved to m ark a d o cu m e n t dated 0 7 .0 7 .8 8  
purpo rtedly is s u e d  by the plaintiff-Bank. T h e  le a rn e d  C o u n s e l for 
the d e fe n d a n t o b je cte d  to the m arking of s a m e  on the b a s is  that the 
d o cu m e n t p ro d u ce d  u n d e r item 3 9  of the list of w itn e ss e s  and  
d o cu m e n ts  p re v io u sly  filed w a s  not s p e c ific  a n d  w a s listed u n d e r a  
g e n e ra l d e scrip tio n  to read a s  “all d o cu m e n ts e x c h a n g e d  betw een  
the plaintiff an d  the 1 , 2  a n d  3  d e fe n d a n ts”.

A dm ittedly the relevan t p ro visio n  of the law  a p p lica b le  to the 

pro ductio n  of d o cu m e n ts in the trial co urt is se ctio n  1 7 5  of the C ivil 
P ro c e d u re  C o d e .

P ro v is io n s  of se ctio n  1 7 5 ( 1 )  w h ich  re fe rs to a  list of w itn e sse s  

filed in te rm s of se ctio n  121 of the C iv il P ro c e d u re  C o d e  co n ta in s a 
p ro viso  w h ich  e n a b le s  a co urt in the e x e rc is e  of its d iscretio n  in 

s p e c ia l c irc u m s ta n c e s  w h e re  the in terest of ju stice  d e m a n d s to 
perm it a w itn e ss  not listed to be e x a m in e d  a n d  se ctio n  1 7 5  (2) 
re fe rs  to d o cu m e n ts  not in clu d ed  in the list in term s of se ctio n  121 

refe rre d  to a b o v e  a n d  re c e iv e d  in e v id e n c e  with le a v e  of court. T h e  
p ro v iso  to se ctio n  1 7 5 (2 )  h o w e ve r re fe rs  to the non applicability of 
the p ro v is io n s  in se ctio n  1 7 5 (2 )  a fo re sa id  w h en  s u c h  d o cu m en ts  

a re  p ro d u ce d  in c ro ss -e x a m in a tio n  o r u se d  to refresh  the m em ory  

of a  w itn e ss.

In the instant applicatio n  un do ubtedly the im p u g n e d  d o cum en t  
had b e e n  listed alth o ugh  a s  stated by le a rn e d  C o u n s e l for the 

petitioner w a s  not a d e q u a te ly  d e scrib e d .

It is a ls o  o b s e rv e d  that the list h ad  d e s c rib e d  the d o cu m e n ts to 

be p ro d u ce d  a s  th o se  e x c h a n g e d  b e tw een  the plaintiff and the 

d e fe n d a n ts.

T h a t the D istrict C o u rt h a s the discretio n  in term s of section  

1 7 5 (2 )  refe rre d  to a b o v e  to adm it or to reject d o cu m e n ts is a lso  

un d isp u ted .
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T h e  d iscre tio n  of the trial ju d g e  in m y v ie w  is  e x e rc is e d  p u re ly  to 

m eet the e n d s  of ju stice . A s  sp e c ific a lly  re fe rre d  to by the le a rn e d  

D istrict J u d g e  in h is im p u g n e d  o rd e r at p a g e  (4 ) re fu sa l to re c e iv e  
the d o cu m e n ts  in q u e stio n  in e v id e n c e  w o u ld  in all probability  

p re v e n t the trial ju d g e  co m in g  to a  ju st a n d  e q u ita b le  d eterm in ation  
w h ich  finding in m y v ie w  is  rational a n d  re a s o n  e n o u g h  to re c e iv e  

the im p u g n e d  d o cu m e n ts  a n d  the d isc re tio n  e x e rc is e d  by the 40  

le a rn e d  D istrict J u d g e  to re c e iv e  the d o c u m e n ts  in e v id e n ce , is  a  
finding this co u rt w ou ld not in terfere with a s  the o rd e r w a s  w ell 
within the e x e rc is e  of the d iscre tio n  g ra n te d  to a  trial ju d g e  by law.

In fact the learned District Judge had been careful to permit the 
receipt in evidence of only 4  documents specified in this order. 
Admittedly even these 4 documents were ones that had been 
exchanged between the parties to the action, clearly eliminating the 
element of surprise.

B e s id e s  I w ou ld  hold that in the c irc u m s t a n c e s  of the instant 

actio n  b a s e d  on an  o utstan d in g c la im  b e tw e e n  the B a n k  a n d  the 1- 50  

3  d e fe n d a n ts  the le a rn e d  D istrict J u d g e  c o rre c tly  e x e rc is e d  h is  

d isc re tio n  to re c e iv e  the d o c u m e n ts  o b je cte d  to in the in te re sts of 

ju s tic e  a n d  to a sc e rta in  the truth c o n s id e rin g  a ls o  that fact that the  

authenticity of the d o cu m e n ts  w a s  not s p e c if ic a lly  ch a lle n g e d .

For the aforesid reasons this application to vacate the order of 
the learned district judge dated 05.09.2000 is refused and 
dismissed with costs fixed at Rs. 5000/-.

S.l. IMAM, J. -  I agree.

Application dismissed.


