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1970 Present: A lle s , J ., an d  W e e ra m a n try , J.

C. E . A .  P E R E R A , A p p e lla n t , and T H E  A S S I S T A N T  G O V E R N M E N T  

A G E N T , K A L U T A R A , R e s p o n d e n t

S . G. 3169— BR 2753/K T  212

Land Acquisition Act (Cap. 460)—Sections 46 (1), 46 (3), 46—Acquisition of a long and 
narrow strip of land—Basis of assessment of compensation— “ Market value ” —  
“  Separate entity

A long and nation’ strip o f land consisting of fivo lots in extonb 9 00 pcrchos 
out of certain property belonging to tho appellant was acquired by the Crown 
for tho purpose o f constructing a masonry drain to convey rain wator. Tho 
strip was at tho extremity of tho appellant’s property and ran along an irregular 
track. In awarding Rs. 1,GG5 as tho amount of compensation payable to tho 
appellant, tho Board o f Review held that tho strip could not be used for any 
commercial purposo or for tho building o f stores and therefore, considering 
the entire strip ns a separate entity, tho market vnluo would bo tho amount 
tho appellant, ns a willing seller, would realiso for this strip in tho open market.

Held, that tho award of Rs. 1,6G5 as compensation should bo continued.

Per A l l e s , J.— Tbo award was in conformity with soction 45 (1) o f tho 
Land Acquisition Act.

Per 'W e e r a m a n t r y , J.— Section 45 (1) o f tho Land Acquisition Act is 
inapplicable to a caso such as tho present, whero thero would bo no buyers 
in tho opon market. Howover, tho award of Rs. 1,GG5 was not unreason­
able having regard to tho figures of comparative sales in tho- neighbourhood. 
Observations on tho necessity to redraft section 45 (1) o f tho Land Acquisition 
Act in view of tho possibility that tho land sought to bo acquired may sometimes 
bo totally devoid of value when it is considered as a “  separato entity ”  apart 
from tho land o f  which it forms a portion.
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A p p e a l  u n d e r  S e c t io n  28  o f  th e  L a n d  A c q u is it io n  A c t .  

M . T . M . Sivardeen, f o r  th e  ap p e lla n t.

G. P . S. de Silva, C row n  C ou n sel, fo r  th e  re sp o n d e n t.

Cur. adv. vult.

O c t o b e r  2 6 , 1970 . A lles , J .—

T h e  a p p e lla n t , w h o  w as th e  ow n er  o f  L o ts  2 , 3 ,4 ,  5 a n d  6 in  P P  I£ 
115 in  e x t e n t  9 6 0  p erch es , ap p ea ls  fr o m  th e  d e c is io n  o f  th e  B o a r d  o f  
R e v ie w  w h ich  a ffirm e d  th e  aw a rd  o f  th e  A c q u ir in g  O fficer  u n d er  th e  
L a n d  A c q u is it io n  A c t  fix in g  th e  q u a n tu m  o f  c o m p e n s a t io n  fo r  th e  sa id  
L o ts  a t  R s .  1 ,665  w h ich  in clu d ed  a 2 0 %  a llo w a n ce  f o r  in ju r io u s  a ffe c t io n . 
T h e  la n d  a c q u ir e d  w a s a  strip  410  fee t lo n g  b y  6 t o  S fe e t  w id e  a n d  w as 
t o  b e  u se d  f o r  th e  p u rp o s e  o f  c o n s tru c tin g  a  m a s o n r y  d ra in  t o  c o n v e y  
ra in  w a te r  fr o m  6 t h  C ross S treet t o  5 th  C ross S tre e t , P a n a d u ra . T h e  
p r o p o s e d  d r a in  s k ir t e d  th e  sou th ern  e d g e  o f  th e  a p p e lla n t ’s la n d  ‘A ’ 
a n d  p r o c e e d e d  a lo n g  th e  n orth ern  ed g e  o f  h is  L o t s  ‘ C  ’ a n d  ‘ D  ’ in the 
P la n  A 1  p r o d u c e d  b,y th e  ap p ella n t.

T h e  m a in  c o n t e n t io n  o f  th e  a p p e lla n t a t  th e  a r g u m e n t  b e fo re  us w as 
th a t  th e  b a s is  o n  w h ich  co m p e n sa tio n  w a s a w a rd e d  w a s erron eou s  in  
la w  a n d  n o t  in  c o n fo r m it y  w ith  th e  p r o v is io n s  o f  th e  L a n d  A c q u is it io n  
A c t .  A lt h o u g h  se v e ra l m a tters , p u rp o r t in g  t o  b e  q u estion s  o f  la w , 
w e re  c e r t if ie d  b y  C ou n sel in  th e  p e t it io n  o f  a p p e a l as  b e in g  fit  qu estion s  
fo r  a d ju d ic a t io n  b y  th e  S u prem e C ou rt, th e  b a s is  o n  w h ich  co m p e n sa tio n  
s h o u ld  b e  a w a r d e d  w as n o t  sp ecifica lly  ra ised  as  a  q u e st io n  o f  la w  in  
th e  p e t it io n  o r  ce r t ifie d  as req u ired  u n d e r  S e c t io n  2 8  (2) o f  th e  A c t .  
S in ce , h o w e v e r ,  w o  p e rm itte d  th is  m a tte r  t o  b o  a r g u e d  b e fo re  u s  and. 
as i t  w a s  s u b m it t e d  th a t  th e  m e th o d  o f  c o m p u t in g  th e  co m p e n sa tio n  in  
th is  ca se  h a d  b e e n  co n s is te n t ly  a d o p te d  b y  A c q u ir in g  O fficers s in ce  
th e  p a ss in g  o f  t h e  A c t  in  1950, w e  co n s id e r e d  i t  d es ira b le  t o  ex p ress  
o u r  v ie w s  o n  t h e  q u e s t io n  o f  la w  th a t h as p r e s e n t ly  b e e n  argued .

U n d e r  S e c t io n  21 o f  th e  L a n d  A c q u is it io n  O rd in a n ce  (now ' rep ea led ) 
in  d e t e r m in in g  th e  a m o u n t  o f  c o m p e n sa tio n  t o  b e  a w a rd e d  th e m a tters  
w’ h ich  h a d  t o  b e  ta k e n  in to  co n s id e ra tio n  b y  th e  C o u r t  m a y  b e  b r ie fly  
s t a t e d  a s —

(a) T h e  m a r k e t  v a lu e  a t  the tim e  o f  a w a rd in g  c o m p e n sa t io n  ;

• (b) T h e  d a m a g e  ca u sed  as a  sev eran ce  o f  th e  a c q u ir e d  la n d  fr o m  th e  
o w n e r ’s  o th e r  p r o p e r t y ;

(c) I n ju r io u s  a f fe c t io n  ; and

(d ) R e a s o n a b le  ex p en ses , i f  a n y , in c id e n ta l t o  a  ch a n g e  o f  res id en ce ..
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“ M a rk e t  v a l u e ”  w as n o t  d e fin e d  u n d e r  th e  O rd in a n ce  a n d  th e  v ie w  
a c c e p te d  b y  th e  S u p rem e C o u rt  p r io r  to  th e  d e c is io n  o f  th e P riv }- C o u n cil 
in  Municipal Council of Colombo v. Letchiman Chetliar1 (w h ich  f o r  th e  
sake o f  c o n v e n ie n c e  m a y  b e  ca lle d  th e  V a jir a  R o a d  A cq u is it io n  ca se ) 
w as, th a t  in  o r d e r  t o  a rr iv e  a t  th e  m a rk e t  v a lu e , th e  va lu e  o f  th e  e n tire  
e s ta te  h a d  first t o  be  a s ce rta in e d  a n d  th e r e a fte r  a p ro p e r  p r o p o r t io n  
o f  th a t  v a lu e  sh o u ld  be  a ssign ed  t o  th e  la n d  a cq u ire d . T h is  w a s th e  
v ie w  a d o p t e d  in  th e  earlier d e c is io n s  o f  th e  S u p re m e  C ou rt (Govt. Agent, 
Kandy v. Marikar Saibo2 a n d  Govt. Agent, ]V. P . v. The Archbishop 
of Colombo 3) a n d  th e  v ie w  su b m itte d  f o r  o u r  co n s id e ra tio n  b y  C ou n se l 
f o r  th e  a p p e lla n t in  th e p re se n t a p p e a l, in  sp ite  o f  the p r o v is io n s  o f  
S e c t io n  4 5  (1 ) o f  th e  n ew  A c t .  T h a t  v ie w  c o n te m p la te d  th e  p a y m e n t  

o f  c o m p e n s a t io n  f o r  th e  a c q u ir e d  s tr ip  o n  th e  ba sis  th a t  it  w as a  p o r t io n  
o f  b u ild a b le  la n d , a  v ie w  w h ich  fo u n d  fa v o u r  w ith  S oertsz  J . a n d  th e  

C h ie f  J u s t ic e  in  th e  V a jir a  R o a d  case . I n  tiio  la tte r  case  w h a t w as 
s o u g h t  t o  b e  a cq u ire d  w as a  s tr ip  o f  la n d  fo r  th e  p u rp ose  o f  w id e n in g  

V a jir a  R o a d ,  th e  a cq u is itio n  b e in g  w ith in  s a n c t io n e d  street lin es u n d e r  
th e  H o u s in g  a n d  T o w n  Im p r o v e m e n t  O rd in a n ce . O n ly  a  to k e n  v a lu e  

o f  R s . 5  w a s g ra n te d  fo r  th e  a c q u ir e d  s tr ip , th e  rest o f  th e c o m p e n s a t io n  
b e in g  g r a n te d  f o r  th e  d e m o lit io n  o f  c e r ta in  te n e m e n ts , a n  o ld  b o u n d a r y  

w a ll a n d  f o r  th e  c u tt in g  d o w n  o f  s o m e  trees . J u st ice  K e u n e m a n  w h o  
w as a s s o c ia te d  w ith  th e  o th e r  t w o  J u d g e s  t o o k  a  d ifferen t v ie w  fr o m  t h a t  

o f  th e  o th e r  J u d g e s  in  re g a rd  t o  th e  ba sis  o f  c o m p e n sa tio n , a n d  th o u g h t  
th a t  e n c lo s in g  th e  a cq u ire d  s tr ip  w ith in  b u ild in g  lin es h a d  th e  e f fe c t  

o f  p r e v e n t in g  it  fr o m  b e in g  b u ilt  u p o n  a n d  th a t  it  co u ld  n o t  th e r e fo re  

b e  v a lu e d  as b u ild in g  la n d . H e  h o w e v e r  s ta te d  th a t c o m p e n s a t io n  

m ig h t  b e  g ra n te d  o n  th e  basis  o f  th e  p o s s ib le  d e v e lo p m e n t  o f  th e  o w n e r ’s 

e s ta te  b y  b u ild in g  h ouses o n  it , th e  g a rd e n s  o r  y a r d s  o f  w h ich  m ig h t  

in c lu d e  th e  a cq u ire d  str ip . W h e n  th e  ca se  w as a rg u ed  b e fo re  th e  P r iv y  

C o u n c il th e  B o a rd  h e ld  th a t  th e  m e th o d  o f  c o m p u t in g  th e m a rk e t v a lu e  

su g g e s te d  b y  S oertsz  J . a n d  th e  C h ie f  J u s t ic e  w as e rron eou s a n d , in  th e  
a b se n ce  o f  e v id e n ce , w as u n a b le  to  a g re e  w ith  th e  v ie w  p u t  fo r w a r d  

b y  J u s t ic e  K e u n e m a n . T h e  P r iv y  C o u n c il h e ld  th a t  “ m a rk e t v a lu e  

w as th e  p r ic e  w h ich  a  w illin g  v e n d o r  m ig h t  b o  e x p e c te d  to  o b t a in  in  
th e  o p e n  m a rk e t fro m  a  w illin g  p u rc h a s e r .”  S ir  J o h n  B e a u m o n t  w h o  

d e liv e r e d  th e  a d v ic e  o f  th e  P r iv y  C o u n cil s ta te d  fu rth e r  th a t—

“  th e  ow n er  o f  th e  la n d , w h o  is n o t io n a l]} ' th e  v e n d o r , c a n n o t  a lso  

be th e  p u rch aser , a n d  th e  fa c t  th a t  h e  o w n s  o th e r  la n d  in  th e  

n e ig h b o u r h o o d  is  irre leva n t f o r  th e  p u rp o s e  o f  a scerta in in g  th e  m a rk e t  

v a lu e  o f  th e  la n d  t o  b o  a c q u ir e d , th o u g h  su ch  fa c t  is th e  fo u n d a t io n  

o f  a  c la im  u n d er  h ead s (b) a n d  (c) o f  S e c t io n  2 1 , fo r  d a m a g e  fo r  se v e r a n ce  

a n d  o th e r  in ju r iou s  a ffe c t io n  to  h is  o th e r  p r o p e r ty  b y  rea son  o f  th e  

a c q u is it io n .”

1 (1917) 4S N. L. It. 97.
3 [1913) 1G N. L. It. 393.

5 (1911) GS. C. D. 3G.
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I t  -was th o  v ie w  o f  th e  P r iv y  C ou n cil th a t  th e  S u p rem e  C o u r t  in  v a lu in g  
th e  a c q u ir e d  s tr ip  d id  n o t  ascerta in  th e  m a rk e t v a lu e , b u t  d e c id e d  th e  
b a s is  o f  c o m p e n sa t io n  a s  th e  loss w h ich  th o  c la im a n t su ffe re d  b y  r e a so n  
o f  th e  a c q u is it io n  o f  th o  a cq u ire d  s tr ip — a m e th o d  w h ich  fo u n d  n o  
w a rra n t in  th e  O rd in a n ce . I t  is p o ss ib le , in  v ie w  o f  S ir  J o h n  B e a u m o n t ’s 
o b s e r v a t io n s  re fe rre d  t o  earlier , th a t  th e  c la im a n t m ig h t  h a v e  su cce e d e d  
u n d e r  h e a d s  (6) a n d  (c) h a d  a c la im  been  m a d e  u n d e r  th ese  h ea d s  
a n d  e v id e n c e  p la c e d  b e fo r e  th e  A c q u ir in g  O ffice r  t o  s u p p o r t  su ch  a 
c la im .

S u b se q u e n t  t o  th e  d ec is ion  o f  th e  P r iv y  C ou n cil, th e  p re se n t L a n d  
A c q u is it io n  A c t  in  1950 in  S e c tio n  4 5  (1 ) d e fin ed  “ m a rk e t  v a l u e ”  to  
b e  “  th e  a m o u n t  w h ich  th e  la n d  m ig h t  b e  e x p e c te d  to  h a v e  rea lised  
i f  s o ld  b y  a  w illin g  se ller  in  th e  o p e n  m a rk e t  as a  sep a ra te  e n t ity .. .  ”  
I t  is s ig n ifica n t th a t  th e  w ord s  “  w illin g  b u y e r  ”  a re  n o t  m e n tio n e d  
in  th is  d e fin it io n  b eca u se  p re su m a b ly  in  th e  case  o f  a c q u ir e d  p r o p e r ty  
w h ich  h as n o  in tr in s ic  v a lu e  th ere  m ay' b e  n o  b u y e r  a n d  still less a  
w illin g  b u y e r . I n  th e  case  o f  a cq u ire d  la n d  fa llin g  w ith in  s tre e t  lin os  
o r  a  b u ild in g  lim it, sp ec ia l p ro v is io n  has b e e n  m a d e  in  S e c tio n  4 5  (3 ) 
t o  assess th e  m a rk e t  v a lu e  o f  su ch  la n d  as i f  it  d id  n o t  fa ll w ith in  su ch  
s tre e t  lin es  o r  b u ild in g  lim it. S e c t io n  4 5  (1 ) h o w e v e r  m a k e s  i t  c lear  
th a t  th e  m a rk e t  v a lu e  w a s t o  b e  assessed  b y  co n s id e r in g  th e  a cq u ire d  
la n d  as a  “  sep a ra te  en tity ' J u s t ic e  K cu n e m a n  in  d ea lin g  w ith  th e  
a cq u ire d  s tr ip  in  th e  V a jir a  R o a d  case  s ta ted  th a t  i t  w o u ld  n o t  b e  c o r r e c t  
t o  v a lu e  th e  s tr ip  as a  sep ara te  en tity ', s in ce  o n  a c c o u n t  o f  its  sh a p e  
a n d  size , i t  m ig h t  b e  o f  n o  v a lu e  t o  a  p r o s p e c t iv e  p u rch a ser . S e c t io n  
4 5  (1 ) h o w e v e r  o m its  all re fe ren ce  t o  a  p r o s p e c t iv e  p u rch a ser . T h is  
o m iss io n  w o u ld  re a lly  b e  a d v a n ta g e o u s  to  th e  o w n e r  fo r , as a  w illin g  
seller, o n e  m ay' b e  a b le  to  ascerta in  a n  a m o u n t  w h ich  m ig h t  b e  rea lised  
in  th e  o p e n  m a rk e t  b u t  a  p r o s p e c t iv e  p u rch a ser  m ay' n o t  b e  w illin g  to  
p a y  a n y th in g  f o r  a  la n d  w h ich  h a s n o  v a lu e  to  th e  b u y e r . I t  d o e s  n o t  
n ecessa r ily  fo llo w , h o w e v e r , th a t  in  a ll cases w h e re  th e  m a rk e t v a lu e  
is  fix ed  f o r  a se p a ra te  entity ’ th a t  th e  c la im a n t is  a lw a y s  a t  a  d isa d v a n ta g e .
I f  th e  “  sep a ra te  e n t it y  ”  com p rises  a  la n d  w h ich  c a n n o t  b e  p u t  t o  a n y  
use as c o m m e rc ia l o r  residen tia l la n d  th e  on ly ' ba s is  o f  c o m p e n sa tio n  
w o u ld  b e  t o  tr e a t  it  a s  a g r icu ltu ra l la n d , in  w h ich  ca se  th e  co m p e n sa tio n  
p a y a b le  w o u ld  b e  n eg lig ib le . O n  th e  o th e r  h a n d  i f  th e  “  s e p a ra te  e n t it y  ”  
co n s ists  o f  b u ild a b le  la n d  w h ich  c a n  b e  p u t  to  co m m e r c ia l o r  res id en tia l . 
use , th e  co m p e n sa t io n  p a y a b le  w o u ld  b e  m u ch  m o r e  th a n  th e  o w n e r  
w o u ld  r e ce iv e  i f  th e  m a rk e t  v a lu e  is  f ix e d  in  re la t io n  to  h is  o th e r  p r o p e r t y  
a n d  a  p r o p o r t io n a te  su m  p a id  th e re o f. I n  e ith er  ca se  th e  m a rk e t  v a lu e  
is  f ix e d  in  re la t io n  t o  th e  sep a ra te  e n t ity  s o u g h t  t o  b e  a cq u ire d .

S in ce  w r it in g  m y  ju d g m e n t, I  h a v e  h a d  th e  a d v a n ta g e  o f  r e a d in g  th o  
ju d g m e n t  p re p a re d  b y  m y  b r o th e r  W e e r a in a n h y  J .  W h ile  I  a p p re c ia te  
th e  c r it ic ism s  h e  lia s m a d e  in  re g a rd  to  th e  basis o f  c o m p e n sa tio n  u n d e r  
th e  A c t ,  I  ta k e  th e  v ie w  th a t  th e  la w  h a s a d e q u a te ly  p r o v id e d  f o r  
c o m p e n s a t io n  in  th o s e  cases e n v isa g e d  b y  h im . A lth o u g h  th ere  m a y  
n o t  b e  a  w illin g  p u rch a se r  f o r  sm a ll a llo tm e n ts  o f 'l a n d  f r o m  a  c it iz e n ’s
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p r o p e r t y  in  th o se  cases w h ere  su ch  a llo tm e n ts  a re  req u ired  b y  th e  C ro w n  
f o r  t h e  e re ct io n , fo r  in sta n ce , o f  a  te le g ra p h  o r  e le c tr ic  p os t, th e  r e le v a n t  
e n a c tm e n ts  u n d er  w h ich  su ch  a llo tm e n ts  a re  a p p ro p r ia te d  p r o v id e s  
fo r  a d e q u a te  com p en sa tion — V id e  P r o v is o  I V  t o  S ection  15 o f  th e  
T e le c o m m u n ic a t io n s  O rd in a n ce  (C h. 19 2 ) a n d  S e c t io n  17 o f  th e  E le c t r ic i t y  
A c t  (C h . 2 0 5 ). W ith  all r e s p e c t  th e r e fo r e  t o  m y  b r o th e r  I  c a n n o t  a g r e e  
th a t  n o  co m p e n sa tio n  is p a y a b le  in  su ch  a  ca se  e v e n  th ou g h  th e  s e p a r a te  
e n t it y  is  w o rth  n oth in g  t o  th e  p r o s p e c t iv e  p u rch a ser . I n  r e g a rd  t o  
th e  s e c o n d  case m en tion ed  b y  h im  i t  m a y  b e  p oss ib le  fo r  a d d it io n a l  
c o m p e n sa t io n  to  b e  p a id  t o  th e  c it iz e n  u n d e r  th e  p ro v is io n s  o f  S e c t io n  
4 6  o f  th e  A c t .  Sir J o h n  B e a u m o n t  in  d e liv e r in g  th e  a d v ice  o f  th e  
P r iv y  C ou n cil co n te m p la te d  su ch  a  p o s s ib ility  w h en  h e m a d e  th e  
o b s e r v a t io n  re ferred  t o  earlier in  th is  ju d g m e n t .

T h e  B o a r d  o f  R e v ie w  h e ld  th a t  th e  s tr ip  in  q u e st io n  c o u ld  n o t  b e  
u sed  fo r  a n y  com m ercia l p u rp o s e  o r  f o r  th e  b u ild in g  o f  s to re s  a n d  
th e re fo re  con s id erin g  th e en tire  s tr ip  as a  se p a ra te  e n tity , th e  m a r k e t  
v a lu e  w o u ld  b e  th e  a m o u n t th e  a p p e lla n t , as a  w illin g  seller, w o u ld  
rea lise  f o r  th is  strip  in  th e  o p e n  m a rk e t . O n  th a t  basis th e  c o m p e n s a t io n  
a w a rd e d  in  th is case w as in  c o n fo r m it y  w ith  S e c tio n  4 5  (1) o f  th e  A c t .
I  w o u ld  d ism iss th e  a p p ea l b u t  w ith o u t  costs .

W eeramantry, J .—

T h e  s im p le  q u estion  in v o lv e d  in  th is  a p p e a l is th e  basis o f  assessm ent- 
o f  c o m p e n s a t io n  in  resp ect o f  a lo n g  a n d  n a rro w  strip  o f  la n d  a c q u ir e d  
b y  t h e  C row n . T h is  s tr ip  is  4  t o  5  fe e t  b r o a d , a b o u t  100 y a r d s  lo n g , 
ru n s a lo n g  a n  irregu lar tra ck  a n d  lies a t  th e  e x tr e m ity  o f  th e a p p lic a n t ’s  
p r o p e r ty .

S e c t io n  45  (1) o f  th e  L a n d  A c q u is it io n  O rd in a n ce  (C ap. 460) p r o v id e s  
th a t  th e  m a rk e t va lu e  o f  a  la n d  f o r  th e  p u rp o se s  o f  th a t O rd in a n c e ' 
sh a ll b e  th e  a m o u n t w h ich  th e  la n d  m ig h t  b e  e x p e c te d  to  h a v e  rea lised  
i f  s o ld  b y  a w illing  seller in  th e  o p e n  m a rk e t  as a sep ara te  e n t ity  o n  th e  
d a te  o f  p u b lica tio n  o f  n o tice  u n d er  S e c t io n  7.

T h is  S e c tio n  w ou ld  a p p ea r  to  e m b o d y  a  rev is ion  o f  th e la w  b a s e d  
u p o n  th e  d ec is ion  o f  th e P r iv y  C o u n cil in  The 3Iunicijxil Council, Colombo 
v. Letchiman Chelliar 1 w h ere  T h e ir  L o r d s h ip s  to o k  th e  v iew  th a t  S e c t io n  
21 o f  th e  fo rm e r  O rd in a n ce  2 re q u ire d  th e  G o v e rn m e n t A g e n t  a n d  th e  
C o u r t  t o  ta k e  in to  co n s id e ra tio n  th e  m a rk e t  v a lu e  o f  th e  la n d  t o  b e  
a c q u ir e d , su ch  m a rk et v a lu e  b e in g  th e  p r ice ; w h ich  a  w illin g  v e n d o r  
m ig h t  b e  e x p e cte d  to  ob ta in  in  th e  o p e n  m a rk e t  fr o m  a w illing  p u rch a se r . 
T h e ir  L o rd sh ip s  fu rth er  h e ld  t h a t - t h e  S u p rem e  C ou rt w as w ro n g  in  
v a lu in g  th e  a cq u ired  strip  as a p a r t  o f  the' rest o f  th e la n d  o f  th e  
respondent-.

1 {1047) 4S N. L. R. 97. 1 Cap 203 of the 193S Edition of the Legislative
Enactments.
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Iii th a t  case  a  s t r ip  o f  la n d  a lo n g  th e length  o f  V a j ir a  R o a d  h a d  been  
a cq u ire d  b y  th e  M u n ic ip a l ity .  T h is  strip  w as o f  a  w id th  b e tw e e n  28 
an d  32 fe e t  a n d  w a s  1 ,1 4 0  fe e t  lon g . I n  te rm s o f  th e ir  L o r d s h ip s ’ 
ju d g m e n t th is s tr ip  o f  la n d  h a d  th ere fo re  to  b e  v a lu e d  a s  a n  in d e p e n d e n t  
e n tity  a p a r t  fr o m  th e  q u e s t io n  o f  th e  value o f  th e  la n d  o f  w h ich  it  fo r m e d  
a  part.

I t  seem s to  m e  t h a t  a lth o u g h  in  th e V a jira  R o a d  c a se  th is  m e t h o d  o f  
assessm ent m ig h t  h a v e  b e e n  e n tire ly  reasonable , su ch  a  p r in c ip le  c a n n o t  
b e  fo rm u la te d  in  t h e  a b s t r a c t  fo r m  th a t in  all ca ses  th e  la n d  m u s t  be 
v a lu ed  as  an  in d e p e n d e n t  e n t ity  w ith ou t lea d in g  t o  a b s u rd  resu lts . 
I n  th e  V a jir a  R o a d  c a se  th e  w id th  o f  th e  str ip  w a s  s u c h  a s  t o  r e n d e r  i t  
ca p a b le  o f  use, as, f o r  e x a m p le , b y  a cco m m o d a tin g  b o u t iq u e s ,  a n d  o n e  
co u ld  th e re fo re  sp e a k  in  te r m s  o f  assessing th e  v a lu e  o f  th e  s tr ip  o f  la n d  

as an  in d e p e n d e n t e n t it y .  O n  th e  o th er hand th e  p o r t io n  o f  la n d  so u g h t 
t o  b e  a cq u ired  m a y  in  m a n y  a  case be such th a t  i t  is  t o t a l ly  d e v o id  o f  
va lu e , con s id ered  a s  a n  e n t it y  b y  itself. F o r  e x a m p le , th e  a cq u ir in g  
a u th o r ity  m a y  d e s ire  t o  a cq u ire  a  little  is land  o f  la n d  o n  a  c it iz e n ’s 
p r o p e r ty  iii o r d e r  t o  e r e c t  a  te legraph  p o s t  th e r e o n . N o w , th is  b it  
o f  la n d  is  n o t  o n e  in  re sp e ct o f  w h ich  th e r e  w o u ld  b e  a n } ' 
w illing  p u rch a ser , f o r ,  e x c e p t  to  th e  au th orities c o n c e r n e d , s u c h  a n  
u nusual sh ap e  a n d  s iz e  o f  la n d  w ou ld  be c o m p le te ly  v a lu e le ss , a n d  a ll 

th e  m o r e  i f  i t  is  la n d lo c k e d . D o e s  th is m ean  th e n  t h a t  in  s u c h  a n  e v e n t  
n o  co m p e n sa tio n  s h o u ld  b e  p a id  t o  th e  ow ner, h o w e v e r  v a lu a b le  b e  th e  
la n d  fr o m  w h ich  t h a t  p ie c e  is  tak en  ? O r, sh a ll w e  s a y , tw e n t y  su ch  
b its  o f  land , e a ch  se p a r a te  fr o m  th e  oth er, are  w a n te d  f o r  tw e n t y  te leg ra p h  
p osts. D o e s  a  p e r s o n  w h o  is requ ired  to  y ie ld  u p  s o  m a n y  p ie ce s  o f  
la n d  fr o m  h is p r o p e r t y  h a v e  to  b e  satisfied w ith  n o  c o m p e n s a t io n  a t  
all m ere ly  b e ca u se  e a c h  p ie c e  as a  separate  e n t it y  is  w o r t h  n o th in g  to  
p ro sp e c t iv e  p u rch a se rs  ?

L e t  us ta k e  a g a in  th e  v e ry  case  o f  a cq u is ition  f o r  w id e n in g  o f  a  roa d , 
su ch  as o c cu rre d  in  th e  V a jir a  R o a d  case. I f  th e  s t r ip  a c q u ir e d  h a d  b een  
n o t  28 t o  32 fe e t  in  w id t h ,  b u t  2 fe e t  in  w id th , i t  w o u ld  h a v e  b e e n  a  strip  
w h ich  w o u ld  h a v e  h a d  n o  w illin g  bu y er, fo r  n o th in g  w o r th w h ile  co u ld  

b e  d o n e  u p o n  s u c h  a  s tr ip . U n lik e  in  th e case  o f  a  s t r ip  2 8  t o  32  fe e t  
w id e , n o  b o u t iq u e s  o r  o th e r  stru ctu res co u ld  b e  p u t  u p  o n  it ,  a n d  its 
p r a c tica l v a lu e  t o  a n y  p u rch a ser  w o u ld  b e  n il. S u p p o s e  s u c h  a  s tr ip  b e  
1 ,140 fe e t  lo n g  a s  in  th e  V a jir a  R o a d  case, th e  to ta l e x t e n t  o f  la n d  a cq u ire d  
w o u ld  b e  a p p r o x im a te ly  1 /1 5 th  o f  th e land  a c q u ir e d  in  th e  V a jir a  R o a d  
case  w h ich  a c c o r d in g  t o  th e  co m p u ta tio n  in  th a t  c a s e  e m b r a c e d  a n  area 

o f 2 R 3 7 '2 r ,  th a t  is  1 1 7  2  p erch es . O n e-fifteen th  o f  th is  w o u ld  b e  an  
e x te n t  o f  n ea r ly  7 p e r c h e s .  C ou ld  an  ow ner o f  a n  e x t e n t  o f  7  p erch es  

o f  v a lu a b le  la n d  in  th e  C ity  b e  d ep r iv e d  o f  i t  w ith o u t  a n y  co m p e n sa tio n  
a t  a ll ? T h e  r e s u lt  s e e m s  a b su rd , b u t  i f  a  l it e r a l m e a n in g  b e  g iven  

t o  se c t io n  4 5  (1 ) o f  th e  L a n d  A cq u is it io n  O rd in a n c e  th is  is  th e 
s itu a tio n  th a t  resu lts .



136 WEERAMAX TRY, J .—Perera v. Assistant Government Agent, KahUara

T h e  L a n d  A c q u is it io n  O rd in a n ce  is a  S ta tu te  w h ich , a s  th e  S u p re m e  
C ou rt o b se rv e d  in  Leicliimcin Cketliar v. The Municipal Council, 
ColomboJ, im p o se s  re s tra in ts  a n d  restr ic tion s  u p on  th e  c it iz e n  a n d  m u st 
th erefore  b e  in te rp re te d  as fa v o u r a b ly  to  th e  citizen  a s  c a n  r e a s o n a b ly  be 
d on e . I  d o  n o t  th in k  th a t  i t  w o u ld  be  co rre ct to  g iv e  a n  e n a c t m e n t  o f  th e  
legislature, i f  w e  c a n  a v o id  it , a n  in terp retation  w h ich  re su lts  in  an  
ab su rd ity , n o t  t o  sp e a k  o f  a  to ta l d en ia l to  the citizen  o f  th a t  v e r y  r ig h t  to  
com p en sa tion  o n  w h ich  th e  en tire  O rd inance  rests.

I n  the p resen t ca se  th e  s tr ip  o f  la n d  is so  irregu lar  in  s h a p e  a n d  so 
n arrow  in  w id th  th a t  it  q u ite  c le a r ly  ca n n ot be  u sed  fo r  th e  p u r p o s e  o f  
con stru ctin g  a  b u ild in g . T h is  is u n d o u b te d ly  so  i f  th e  s t r ip  is  ta k e n  b y  
itse lf. I f  h o w e v e r  th e  s tr ip  is c on s id ered  as a  p o r t io n  o f  th e  la n d  c o m ­
prising  it , i t  m a k es  so  m u c h  th e m o re  la n d  a v a ila b le  t o  th e  o w n e r  fo r  
bu ild in g  p u rp oses . I t  m ig h t , fo r  ex a m p le , en able  th e  o w n e r  t o  u se  th is  
laud  fo r  th e  rear sp a ce  o f  h is  b u ild in g , w hen  M u n ic ip a l R e g u la t io n s  
prescribe  su ch  a  rea r  sp a ce , a n d  th u s in crease to  th a t exten t  th e  b u ik la b le  
land  a v a ilab le  t o  h im . A g a in  i f  n o  M u n icipa l o r  o th e r  r e g u la t io n s  req u ire  
th e leaving  o f  a  rear sp a c e , th is  str ip  o f  land  w ou ld  b e  e n t ir e ly  b u ild a b le  
i f  th e  ow n er so  d es ires  to  u se  i t  a n d  co u ld  con stitu te  th e  r e a r  p o r t io n  o f  a 

bu ild ing. O ne -w ould o f  co u rse  a lw a y s  bea r in  m in d  as  a  fa c t o r  d ep ress in g  
th e  p ro p o rt io n a te  v a lu e  o f  su ch  a  p o r t io n  o f  la n d , th e  fa c t  th a t  v a lu e  

declines as th e  d is ta n c e  fr o m  th e  r o a d  fron tag e  in creases . I t  w o u ld  be  
w rong  th ere fore  t o  s a y  th a t  th e  s tr ip  o f  land  is a  s tr ip  o f  w h ic h  n o  use 
co u ld  b e  m a d e  b y  th e  ow n e r , fo r  it  is o n ly  th e v e r y  a c t  o f  a c q u is it io n  

th a t renders it  useless.

I t  is s ign ifican t a lso  th a t  th e  d ra ftsm a n  o f  S ection  4 5  ( I )  h a s  o m it te d  

reference to  a w illin g  b u y e r  w h ich  th e ir  L ord sh ip s o f  th e  P r iv y  C o u n cil 
m ade in th eir  ju d g m e n t  in  th e  V a jira  R o a d  case, w h ere  t h e y  to o k  care 

also to  sp e c ify  in  th e ir  d e fin it io n  o f  m a rk et va lu e  th a t  it  c o n s t it u t e s  th e  
p r ice  w h ich  a  w illin g  v e n d o r  m ig h t b e  e x p ected  to  o b t a in  in  th e  o p e n  

m a rk et fro m  a icilling purchaser. T h e  ita lic iz e d  w o rd s  h a v e  been  
o m itted  fro m  S e c t io n  4 5  (1 ), th e re b y  h elp in g  to  b r in g  a b o u t  a  resu lt 

w hich  can  in c ircu m sta n ce s  su ch  as th ose  I  h ave  p o in te d  o u t ,  r e su lt  in  an  
absu rd ity .

T h ere  are o f  c o u rse  ca ses  w h ere  it  m a y  b e  to  th e a d v a n t a g e  o f  a  seller 
th a t his la n d  sh o u ld  b e  co n s id e re d  as a separate  e n t it y .  S o m e  su ch  
s itu ation  m a y  arise  fo r  e x a m p le  w h ere  a  bu ild ab le  e x te n t  o f  la n d  b o r d e r in g  

a roa d  is ta k en  o u t  o f  a la rg e  t r a c t  o f  land  ly in g  to  th e  h in te r la n d . I n  
such  a  case it  w o u ld  c e r ta in ly  en u re  to  the benefit o f  th e  o w n e r  i f  th a t  

separate  b lo ck  o f  la n d  is  v a lu e d  ns a  separate  e n t ity , fo r  i t  w o u ld  h a v e  a  
greater va lu e  p e r  p e r ch  th a n  i f  th e en tire ty  o f  th e  la n d  w e re  co n s id e re d  

as a  w hole. I t  w as p r e su m a b ly  to  p ro v id e  fo r  su ch  a  s i tu a t io n  th a t  th e  
legislature in  Section 4 5  ( I )  s t ip u la te d  th a t the ])r icc  s h o u ld  b e  th e  p r ic e

1 (1042) 44 N. L. P. 170, at 177.
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th a t  w o u ld  b e  rea lised  i f  th e  la n d  w ere so ld  in  th e  o p e n  m a rk e t as  a  
sep a ra te  e n t ity , a n d  in su ch  a  c o n t e x t  th e  s e c t io n  c a n  w ell b e  g iv e n  a  

'r e a so n a b le  m ea n in g .

W h e r e , h o w e v e r , th e  la n d  is suc-h th a t  th ere  w o u ld  b e  n o  b u y e r  fo r  
i t  a t  a ll, th e  se c t io n  b e co m e s  u n w o rk a b le  a n d  th e  ca se  becom es  o n e  
u n p r o v id e d  fo r  b y  S ta tu te . In  su ch  a  ca se  th e  n o rm a l p r in c ip le s  o f  
v a lu a t io n  s h o u ld  a p p ly  a n d  o n e  w o u ld  h a v e  t o  e s t im a te  th e  va lu e  b y  u n it  
o f  area  o f  th e  la n d  o f  w h ich  th e  a cq u ire d  p o r t io n  fo r m s  a  p a rt , m a k in g  
d u o  a llo w a n c e  f o r  a n y  lessen in g in  v a lu e  ca u se d  b y  su ch  c ircu m stan ces  
as d is ta n c e  fr o m  th e  r o a d  fron ta g e  a n d  o th e r  fa c t o r s  w h ich  m a y  a ffe c t  
th e  v a lu e  o f  th a t  p a rt icu la r  p o r t io n . T h is  is  th e  p r in cip le  o f  
c o m p e n sa t io n  w h ich , f o r  ex a m p le , is u t il is e d  a m o n g s t  co -ow n ers  in  a  
p a r t it io n  ca se  a n d  is o n e  co m m e n d e d  b y  e o m m o n s e n s e  a n d  e q u ity .

I n  th e  p re se n t case , th erefore , I  w o u ld  h o ld  t h a t  th is  is the p r in cip le  
o f  v a lu a t io n  u p o n  w h ich  th e  assessm ent o f  c o m p e n s a t io n  m u st b e  m a d e , 
a n d  th a t  se c t io n  45  (1) is in a p p lica b le  t o  a  ca se  su ch  as  th is w here th ere  
w o u ld  b e  n o  b u y e rs  in  th e  op en  m ark et.

H o w e v e r ,  i t  seem s t o  m e  th at th e  a w a rd  o f  R s .  1 ,6 6 5  fo r  th e  e x te n t o f  
9-60 p e r ch e s  a c q u ir e d  is n o t  u n reason a b le  h a v in g  r e g a rd  to  th e  figures o f  
c o m p a r a t iv e  sa les in  th e  n e ig h b ou rh ood . I  th e r e fo r e  con s id er  th a t  e v e n  
u p o n  th e  ba sis  w h ich  I  h a v e  a d u m b ra te d  th e  c o m p e n s a t io n  is reason ab le  
a n d  t h a t  th e re  is n o  g ro u n d  fo r  in ter fe ren ce  w ith  th e  q u an tu m  w h ich  
c o u ld  n o t  h a v e  b e e n  a w a rd ed  u p o n  a  lite ra l r e a d in g  o f  section  4 5  (1 ).
I  w o u ld  th e re fo re  d ism iss  th is a p p ea l b u t  w it h o u t  costs .

S in ce  th e  m a tte r  d e c id e d  b y  th e ir  L o rd sh ip s  o f  th e  P r iv y  C ou n cil in  
th e  Municipal Council, Colombo v. Letchiman Chettiar, is  n o w  th e  s u b je c t  o f  
S ta tu te  L a w , n a m e ly  S ection  45 (1) o f  th e  O rd in a n ce , a n d  is th ere fo re  
n o w  n o t  th e  ru lin g  la w  o n  th e m a tter , I  w o u ld  a lso  w ish  t o  sta te  th a t  h a d  
th e  m a tte r  b e e n  res Integra I  w o u ld  ce r ta in ly  h a v e  in c lin e d  to  th e  v ie w  
ta k en  b y  th e  S u p re m e  C ou rt in th a t  case. H o w e v e r  sh ou ld  a n y  m a tte r  
arise  re g a rd in g  th e  in te rp re ta tio n  o f  th e  fo r m e r  O rd in a n ce  th e  P r iv y  
C ou n cil ru lin g  w o u ld  o f  course  b e  b in d in g .

I  w o u ld  a lso  l ik e  t o  d ra w  a tte n tio n  to  th e  d a n g e rs  in h eren t in  a  v ie w  o f  
th e  la w  o th e r  th a n  th a t  w h ich  I  h a v e  ex p re sse d , f o r  i t  m a y  th e o re tica lly  
b e  p o s s ib le  f o r  a n  a cq u ir in g  a u th o r ity  to  la u n ch  u p o n  a  series o f  sep ara te  
a c q u is it io n s  a n d  a cq u ir e  in  lit t le  b its  a n d  p o r t io n s ,  irreg u lar  a n d  u n u sa b le  
e x te n ts  o f  la n d , e a ch  o f  w h ich  is u n sa lea b le  as a n  e n t it y  b u t  a ll o f  w h ich  
ta k e n  to g e th e r  w o u ld  b e  o f  g rea t va lu e . I n  su ch  a  w a y  th e  s u b je c t  m a y  
w ell b e  d e p r iv e d  o f  a  v a lu a b le  asset w ith o u t  a n y  co m p e n sa tio n .

I  d o  n o t  th in k  th e  leg isla ture  ev er  in te n d e d  to  a c h ie v e  s o  u n ju s t  a  
r e s u l t ; a n d  in  a n y  e v e n t  I  w o u ld  c o m m e n d  to  th e  a tte n tio n  o f  th o  
L e g is la tu re  th e  n e ce s s ity  to  re -d ra ft  s e c t io n  4 5  (1 ) .

■Appeal dismissed.


