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Donation— Gift made by way oj dowry— Right of donor to recover it i f  marriage docs- 
not take place.
Whcro a  man makes a g ift of land to  his prospective brido in contem plation 

of marriage, the gift m ust bo returned if tho marriage does not take place even 
through tiio fault of tho donor.

j ^ P P E A L  from  a jud gm ent o f  th o  D is tr ic t  Court, K andy.

N .  E .  W eerasooria , Q .C ., tvitli 11'. D . G u n a sck era , for th e  2n d  defen dan t  
ap p ellan t.

C y r i l  E . S .  P e re ra , Q .C ., w ich D . I t .  P .  G oonetilleke, for th e  p la in t i f f  
resp ond en t.

C u r. a d v . v u ll .

S ep tem b er 20, 1955. F e r n a n d o , J .—

T h o p la in tiff in  th is  action  seek s a  recon veyan ce o f  certain lan d  w hich  
h e  con voyed  to  th o  1st d efen d an t b y  a  d eed  N o . 1371 ex ecu ted  in  A p ril, 
1947. T h e deed  clearly recite s  th a t  th o  p la in tiff had  arranged to  m a rry  
th e  1 st d efendant and  th a t  th e  la n d  w a s b ein g  donated  to  her in  con sid era­
t io n  o f  t ho m arriage. ■ T h e o p era tiv e  clauso o f  tho  deed  p urports t o  m ake-  
«. c i f t  absoluto  and  irrevocable.
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Tho con tem plated  m arriage d id  n o t take p lace  a n d  ea ch  o f  th e  p arties  
places on  th e  other th e  b lam e for th e  failure to  c a n y  o u t  th o  u n d erta k in g  
to  m arry. T h e re sp o n sib ility  foe th e  fa ilure w a s  n o t  h o w ev er  p laced , 
in  issue a t  th o  tria l, th o  p la in tiff on ly  ra ising  th o  issu o  “  W as th e r e  a  
failure o f  tho con sid eration  in  th a t there w as n o  su ch  m arriage  ? ”  an d  
th e  defendant th o  issu e  w h eth er  “ such m arriage d id  in fa c t  ta k e  p la ce

T he 1st d efen dan t a tte m p te d  to  show  th a t th o  p a rtie s  h a d  liv e d  to g eth er  
as husband and  w ifo  fo r  a  few  d ays, but th e  learn ed  J u d g e  w as p rop erly  
unablo to  h o ld  on  th a t  ev id en ce th a t th e  co n te m p la te d  m arriago  h ad  
in  fa c t taken  p laco. T h e  p o in t w hich Mr. W eerasooria  h a s  argu ed  in  
appeal is th a t  sin ce th o  d on ation  was m ade in  co n tem p la tio n  o f  marriage;, 
th e  p la in tiff can n o t cla im  a  reconveyance w ith o u t p ro v in g  th a t  t h e  1st 
defendant refused  t o  carry  o u t her agreem ent to  m a rry  th o  p la in tiff , 
or in  other w ords, t h a t  a  g if t  m ade in con tem p la tio n  o f  m arriago d oes  
not bceom o in o p era tiv e  m ere ly  because th e  m arriage d o cs  n o t  ta k o  p lace  
but on ly  becom es so  i f  th o  donee refuses to  con tract th e  m arriage.

D o S am payo J . in  J o h n  S in g h o  r. W cera w a rd en e 1 ap p ears to  exp ress  
a contrary v iew , re ly in g  on a passage in Grot h is (3, 2 , 20) :—  “  A  d on ation  
m ade in  con tem p lation  o f  m arriago m u st be re tu rn e d  in  c a se  Ike m a rr ia g e  
does v o l  ta k e  p la c e  I n  th a t  ease it  w as clear th a t  th e  p la in tiff  w h o  
sought to  recover th e  g if t  had  been deceived  Ly a  rep resen ta tio n  o f  th o  
defendant in to  g iv in g  h is  consent to  h is d augh ter's m arr iage  a n d  m akin g  
th e  g ift  in  qu estion . H o  su bsequ en tly  w ith h eld  h is  co n sen t upon d is ­
covering th a t  h e  h a d  b een  so  deceived  and  i t  cou ld  th e re fo re  h a v e  been  
said  th a t, c o n stru ctiv e ly  a t  lea st, th e  con tem p la ted  m arriago  d id  fa il 
ow ing to  th e  fa u lt  o f  th e  defendant. In  th o se  c ircu m sta n ces  it  w ou ld  
h ave been q u ite  su ffic ien t for de S am payo J .  to  h a v e  la id  d ow n  th o  
principle th a t  th e  g if t  cou ld  on ly  be recalled w hen  th e  d o n ee  w as a t  fau lt. 
B u t ho ohoso to  s ta te  th e  principle in  m uch w id er term s.

There are m a n y  p assages in  the judgm ent o f  M acard ie J .  in  th e  case  
o f  Cohen v. S e lla r  - w h ich  im p ly  that in  E n glish  L a w  a  g if t  m a d e  in  co n ­
tem plation o f  m arriago n eed  on ly  bo returned i f  t h e  d o n ee  refuses to  
carry ou t th o  p rom ise o f  m arriage. B u t M acard ie J .  w as th ere  d ea lin g  
with tho case o f  an  en g agem en t lin g  and referring t o  earlier eases a ffectin g  
g ifts o f  .similar a rtic les  such  as jew ellery &c., an d  n o t w ith  a  g if t  m ad e  
by w ry  o f d ow ry w hich  w as the subject o f  th e  d isp u te  in  J o h n  S in g h o  v . 
W eeuncardcne  (supra). In  so  far as g ifts o f  tho form er d escrip tion  are 
concerned, i t  m ig h t w e ll bo th o  case th a t th e y  are re tu rn a b le  on ly  i f  tho  
donee refuses to  fu lfil tho prom ise to  m arry, or ev e n  t h a t  (as in  th e  ease  
o f a  g ift  o f  perfum e, flow ers or other consum able artic les )  so m e  d on ation s  
to  a prospective brido o r  bridegroom can bo h e ld  t o  b e  a b so lu te . B u t  
it  would seem  clear th a t  w here a m an m akes a  g if t  o f  la n d  t o  h is  p ro s­
p ective bride in  con tem p lation  o f  m arriage, th e  in te n tio n  o f  tho p arties  
w ould be th a t  th e  g if t  sh a ll be returned i f  th e  m arriage fa ils  to  ta k e  p laco  
even  through th e  fa u lt  o f  th e  donor. N a th a n  (T h o - C om m on  L aw  o f  
South Africa, V ol. 2 , p . 1155) d istingu ishes b e tw e e n  d o n a tio  p r o p r ia  w hich  
in  n o  case reverts t o  tho  donor, th e  m otive for i t  b e in g  p u re  b eneficence, 
and d o n a iio  im p r o p r ia  w hich  is  on ly  to  becom e th e  rece iv er ’s  p r o p e r ty
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i f  som e certain ev en t ta k e s  p la c e ; and Jio p laces th e  d o n a tio  p r o p te r  
■ nuplias  in  tho ca tegory  o f  d o n a tio  im p ro p r ia .  I  w ould therefore h o ld  
■that tho  principle a s  la id  d ow n  b y  G rotius (3, 2 , 20) is  applicab le w ith o u t  
•qualification in  the p resen t case.

T he 2nd  defendant ob ta in ed  a  conveyance o f  th e  land  in  q u estion  
from  th o  1st defendant an d  th e  learned Ju dge has q u ite  r ightly  h e ld  th a t  
lie  had  n otice o f  the d efeasib le  nature o f  th e  title .

F o r  these reasons th e  decree in  favour o f  th e  p la in tiff is affirmed an d  the  
.appeal is dism issed w ith  co sts .

DH Silva, J .— I  agree.
A p p e a l d is m isse d .


