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A S I L I N  N O N A , A p p ellan t, and P E T E R  P E R E R A , Responder-,!.

65— D . C. (In ty .) Colom bo, 655.

Divorce— Order of court to pay alimony pendente lite—Non-compliance with 
order—Power of court to stay proceedings—Civil Procedure Code, s. 839. 
Non-compliance with an order of court in divorce proceedings to pay 

alimony pendente lite amounts to contempt of court. In such a case tbs 
court may in its discretion stay proceedings until the alimony due is 
paid.

^ y ^ P P E A L  from  an order o f  th e  D istr ic t  Ju d ge  o f  C olom bo.

H . V. Perera,. K .C . (w ith  h im  P. Malalgoda), fo r  th e  1st d efen dan t, 
ap pellan t.— T h e  p la in tiff w as ordered  to  p a y  R s . 20  per  m en sem  as a li­
m o n y  pendente lite to  th e  1st d efen d an t. H e  has refused  to  co m p ly

1 11 Q. B. D. 479.
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with the order although he is able to pay. The question for consideration 
is whether the District Court has power to stay proceedings until the 
alimony is paid. The District Judge has held that he has no such power 
under the Civil Procedure Code.

[ J a y e t il e k e  J .— Is  th is n ot a  case in w hich  steps should  have b e e n  
ta k e n  under section  4  o f  the C ivil P rocedu re  C o d e ? ]

T h e  inherent pow er o f  the cou rt referred to  in  section  839 o f the C ivil 
P rocedu re  C ode can  be invoked  in a case like th is— Ramen Chettiar v. 
Vy raven Chettiar 1; Selvadurai v . Rajah et al 2; Mohamed v. Annamalai 
Chettiar et al 3. I t  has been  h e ld  in  In d ia  that w hen an ad journm ent 
o f  a  case is granted on  cond ition  o f  prepaym en t o f  costs the order shou ld  
n o t  be  allow ed to  be  flou ted— East India Railway Company v . Jit Mai 
Kalloo Mai * In  spite o f  th e  absen ce o f  any provision  in the C ivil P ro ­
cedure  C ode the- rule o f  E n glish  p ractice  that in a d ivorce  case the hus­
band- m a y  be  ordered to  p a y  in to  cou rt his w ife 's  expenses for con test 
has been  ad opted  in  C ey lon .— Abeyagoonesekera v — Abeyagoonesekera  6;
Silva v . S ilva  8___A lim on y  is even  m ore im portant than the costs o f  su it;
and th e p ractice  in  E n glan d , In d ia  and S outh  A frica  o f  en forcing, w hen ­
ev er  necessary , b y  stay o f  proceedings, the p aym en t o f  all a lim ony due 
m a y  likew ise be  adopted— L eav is v . Leavis 7; P. V. P . and T .8;  Chappell 
v. Chappell 8; Berry v . Berry 10; Yaqub Masih v. Christina Masih u .

M . M . Kvmarakulasingham  fo r  the plaintiff, respondent.— T h e 
enaotm ent w hich  governs procedu re in m atrim onial actions is  section  596 
o f  the C ivil P rocedu re C ode. T h ere is n o provision  for stay o f proceedings 
fo r  n on -p a ym en t o f  a lim on y. I t  can n ot be  said that th e w ife  has no® 
rem edy  in  law  for  en forcin g  the p a ym en t o f  a lim ony. In  the present 
case, the 1st defen dan t has already a w rit in  her hands. She can  also 
seek relie f under the provisions o f the M aintenance O rdinance— Fernando 
v. Amarasena  12. W h ere  a party  has another rem edy open  a court w ill
n ot a ct under section  839 o f th e  C ivil P rocedure C ode— Paulusz v. Perera  15; 
C hitaley  and R a o ’s C om m en tary  on the Indian  C ivil P rocedure Code 
(2nd ed .) r .1 0 3 6 .

Cur. adv. vult:

F ebruary  23, 1945. K kuneman J .—

T h e  pla intiff brou gh t th is action  for  d ivorce  against the 1st defendant 
on  th e ground o f  m aliciou s desertion  and adultery w ith  th e 2nd  defendant. 
T h e 1st defen d an t den ied  the allegation  m ade and coun tercla im ed  for a  
divorce against the plaintiff on  the ground o f  m alicious desertion  and 
adultery.

O n M arch  24, 1943, the D istr ict Judge ordered plaintiff to  pay  th e 1st 
defendant a lim ony pendente lite at the o f  R s . 20 per  m en su m  and also 
R s. 125 as expenses o f litigation.

1 1940) 41 N. L. R. 371 7 L- R ■ 1921 p. 299.
‘  11940) 41 N. L. R. 423. 8 {1910) 26 T. L. R. 607.
8 (1932) 34 N . L. R. 321. 8 (1933) 4 A . E. R. 814.
t A . I . R. 1925 All. 280. ■ 10 Vol. 27 Empire Digest 443.
8 (1909) 12 N. L. R. 95. 11 A . I . R. 1941 AU. 93.
8 (1905) 8 N. L. R. 280. 18 (1943) 45 N. L. R. 25.

13 (1933) 34 N. L. R. 437.
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A d m itted ly  th e  p la in tiff hag p a id  th e expenses o i  litigation  b u t has 
fa iled  to  p a y  an y  o f  th e  a lim on y . A t  th e t im e  o f  th is in qu iry  th e  1st 
defen dan t had  tak en  o u t w rit, and  su bsequ en tly  a sm all p a rt o f  th e 
a lim on y  due w as recovered . O n th e  tria l date— A p ril 4 , 1944— ap pli­
ca tion  w as m a d e  on  th e  p a rt o f  th e  1st d efen d an t th at as th e  p la in tiff had 
avoided  p a ym en t o f  the a lim on y  the cou rt sh ou ld  stay  th e proceed ings 
u ntil th e alim ony du e  w as paid .

T h e  D istr ict Ju d g e  refu sed  th is  ap p lication . H e  h e ld  th a t there w as 
n o  provision  in  th e  C ivil P roced u re  C od e  w h ich  en ab led  h im  to  gra n t it, 
and  th at h e  h ad  n o  au th ority  to  a d op t th e  p roced u re  and  p ra ctice  o f  the 
E n g lish  C ourts in th is m atter, and th at h e  w ou ld  he m akin g  la w  i f  h e 
a cced ed  to  th at argum ent. H e  h eld  th is to  b e  the oase even  if the plaintiff 
w as possessed  o f  m eans and refused to  p a y  or avoid ed  p ayin g  th e  alim ony 
ordered.

T h e  1st d efen d an t appeals from  this order.

C ou n sel for  the .appellant argues th at the D istr ict  Ju d g e  has fa iled  
to  take in to  a ccou n t the inherent p ow er o f  the cou rt, n ow  set o u t in  section  
839 o f  the C ivil P roced u re  C od e  b u t recogn ised  even  before  th at seetion  
cam e in to  being . C ounsel con ten d s th at th e ap p lication  h e m a d e  w as 
“  n ecessary  fo r  the ends o f  ju stice  or to  p reven t abuse o f  the process o f  
th e  cou rt ” .

F o r  exam ple, in 1906 and 1909, lon g  be fore  section  839 w as enacted , 
H w as held  th at our cou rts cou ld  ad op t th e ru le  o f  E n g lish  p ractice  that 
in  a d iv orce  ca se  th e  husband  is as general ru le liab le  to  p a y  in to  eourt 
o r  g ive secu rity  fo r  an am ou n t su fficien t to  co v e r  th e  w ife ’ s costs  in co n ­
n ection  w ith  th e  case . T h is decision  w as arrived at in  sp ite  o f  th e  fa ct 
th a t ou r C ivil P rocedu re C od e  w as silen t on  th e p o in t; see Silva v . Silva 1 
and A beygooneeekera v. A beygoonesekera 2. S in ce  th ese  cases w ere 
d ecid ed  section  839 has b een  en acted  reserving to  th e  cou rt th e  inherent 
p ow er o f  th e pourt "  to  m ake such  orders as m a y  b e  n ecessary  for th e  ends 
o f  ju stice  or to  p reven t th e  abuse o f  th e p rocess  o f  th e  C ou rt ” .

U n d er th e correspon d in g  section  o f  th e  In d ia n  C od e  o f  C iv il P roced u re  
(section  161) it  w as h eld  th at w h en  p a y m en t o f  c osts  is m a d e  a cond ition  
p reced en t o f  ad jou rn m en t granted  to  th e  defen d an ts it  is op en  to  th e  eourt 
t o  strike off th e  d e fen ce  and p roceed  ex  parte w hen  th e  costs are not. pa id  
as d irected ; A .I .B . (1925) Allahabad 2S0. In  this case  M uk erjie  J . 
said—

"F u r th e r  section  151 o f the C ivil P roced u re  C od e  w ou ld  a lso ju stify  
th e C ou rt in acting  in  the w ay  it  d id  a ct. T o  have a llow ed  the d e fen ­
d an t to  flou t th e  orders o f  th e co u rt w ou ld  certa in ly  have been  an  abuse 
o f  the process o f  th e  cou rt, and w ou ld  certa in ly  n ot h ave b een  co n ­
sisten t w ith  th e  ends o f  ju stice . I  am  prepared  th erefore  to  hold 
th at if n o  oth er ru le ap p lied  section  151 w ou ld  enable th e  cou rt to  
exercise  its inherent p ow er b y  en forcin g  its reasonable o rd e rs .”

I t  is u nnecessary  to  consider w h eth er in  v iew  o f  ou r ow n  d ecisions this 
d ictu m  is ap p licab le  in  C ey lon  to  its  fu lle st ex ten t. B u t  in  m y  op in ion  
th e  C ou rt w o u ld  certa in ly  in  circu m stan ces  such  as these, b e  en titled

46/14
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to  order a stay  o f  proceedings until th e  costs  have been  paid . X. m ay  
add, in  v iew  o f  the D istrict J u d g e ’s com m en ts on  this m atter, that if the 
m atter b e  treated as a con tem p t w e are n ot in  fa c t increasing our punitive 
pow ers as regards con tem p t; for  con tem p t m a y  also operate as an abuse 
o f  .th e  process o f  the cou rt, and m a y  th erefore bring  th e  party  w ithin the 
am bit o f  section  839.

I  th ink it is also open  to  us to  consider th e  E nglish  practice in  this 
m atter, n ot indeed for the purpose o f  im porting E nglish  practice and 
procedure in to  C eylon  b u t fo r  th e  purpose o f  considering the princip les 
on  w h ich  th e E n glish  Courts a ct and o f  seeing w hether those principles 
are reconcilable w ith  section  839.

I n  the case o f Leavis v. Leavis 1 it w as held that orders o f the D ivorce  
D ivision  for  p aym en t o f  costs and alim ony, cannot, since the D ebtors 
A ct o f  1869, be  en forced  by  a ttach m en t, bu t n ou-com pliance w ith  such 
orders still constitutes con tem p t o f  cou rt. T h e court m ay  in its discretion 
refuse to  hear a party to  d ivorce  proceedings so in  con tem p t or to  perm it 
h im  to  take further proceedings in th e  suit. In  th is conn ection  H a ll J . 
said.—

"  C om pliance w ith  orders for the p aym en t o f  the w ife ’s costs and 
alim ony pendente lite is regarded b y  the court as im portant to  the 
adm inistration o f  ju stice  in  order th at the w ife  should  be  provided 
w ith  th e  m eans to  carry on  th e  litigation, and should  n ot b e  le ft  des­
titute. I  have com e to  the con clu sion  that it is a m atter o f  discretion 
for  the court to  determ ine upon all the circum stances o f  the case 
w hether the respondent so in  con tem p t shou ld  be h eard ; and th at it- 
is a m atter  m ateria l to the exercise o f  th at discretion  to  consider w h e­
ther n on -com p lian ce  w ith  the Orders is due to the fau lt or to  the 
m isfortune o f  the respondent.

See also the case o f P. V. P. and T .2 w here the n on-com pliance was 
w ith  regard to  an order for  a lim ony— n ot in  th e  su it stayed  b u t in a 
separate suit, w here the alim ony  w as n ot • granted in a particu lar suit 
but w as given  to  th e w ife  fo r  h er support generally. See also ChappeU, v. 
Chappell.

T h ese  E n g lish  cases are in teresting  becau se  th ey  are based  on  ttie 
m atter o f  con tem p t, and in  m y  opin ion  the princip les enunciated  are 
applicable to  C eylon  becau se con tem p t m a y  be regarded as an abuse o f 
the process o f  the court.

A n  attem pt was m ade in this case to  d istinguish betw een  the order 
lo r  the prepaym ent o f costs and the order for alim ony pendente lite. I  
do n ot think there is any su bstance in the d istinction . I f  it is a co n ­
tem p t to  refuse to  prepay costs , it  w ill equally  I  th ink  be a con tem p t to  
try  to  starve th e w ife  into surrender, or to  reduce her to  such a state o f 
destitution  that she cannot efficiently  carry on  the litigation.

In  th is case th e D istrict Ju d ge  has assum ed that th e  pla intiff being 
possessed o f  m eans has refused to  p a y  or avoided  paying the alim ony.

1 (1921) Prob. Dim. 299.
(1938) 4 A . E . R .  814.

* 26 Times L. R. 607.
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H e  has n ot d efin ite ly  h e ld  th at th is is  th e  fa c t . T h e  order ap pealed  
-from is se t aside w ith  costs , an d  th e  case  is  rem itted  to  th e  D istr ict  J u d g e  
so  th a t he m a y  con sid er  th e fa c ts  and  exercise  h is  d iscretion  in  th e  m atter. 
E ith er  party  m a y  ad d u ce  an y ev id en ce  h e  desires in  th is con n ection . 
Ail o th er  costs w ill b e  in  the d iscretion  o f  th e  D is tr ic t  Ju d ge .

J a y e t il e k e  J .— I  ag ree .

A ppeal allowed.


