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YANOOS
VS

ZIARD AND OTHERS

COURT OF APPEAL 
SOMAWANSA, J (P/CA) AND 
WIMALACHANDRA, J,
CALA 450/2004
D. C. COLOMBO 18591/99P

Partition Law, section 26(2) b - Sale of corpus - Apartment Ownership Law, No. 
11 of 1973, section 23 - Applicability 7 - Old building - Condominium plan -  

Duty of court

The plaintiff-respondent sought to partition the land and premises which 
consisted of a four storeyed building. At the trial as there was no contest, the 
plaintiff respondent invited court to act in terms of section 26(2) b - sale of 
corpus. The trial judge directed the sale of the corpus. The 4th defendant 
petitioner after obtaining a report from a Licensed Surveyor, moved court to act 
under the provisions of the Apartment Ownership Law. It was contended that 
the provisions of this Law was not brought to the notice of Court and sought the 
possibility of dividing the corpus amongst the co-owners. The trial judge rejected 
the application - On leave being sought -

H E LD :

(i) The property sought to be partitioned is not a building registered 
under Law, No. 11 of 1973 and no application had been made to 

register a condominium plan. Therefore section 23 of the said Law is 

not applicable.

(ii) In any even the possibility of registering the building under the Law is 

very remote as the building in suit is more than 75 years old.
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Per Somawansa, J. P/CA.,

"As the land and the building is not registered as a condominium property 
under the Apartment Ownership Law the District Judge was not obliged to 
go on a voyage of discovery on his own to consider the applicability of the 
said Law."

APPLICATION for leave to appeal from an order of the District Court of Colombo.

Sanath Jayatilake for 4th defendant petitioner.
M. Farook Thahir for plaintiff respondent.

June 22, 2005,
SOMAWANSA, J.(P/CA),

T h is  is an  app lica tion  for le a v e  to  ap p e a l ag a in s t th e  o rd e r of th e  lea rn ed  

D istric t J u d g e  o f C o lo m b o  d a te d  1 0 .1 1 .2 0 0 4  re fus in g  a n d  re je c tin g  th e  

ap p lica tio n  o f th e  4 th  d e fe n d a n t-p e tit io n e r to  inq u ire  into  th e  possib ility  of 

h av in g  th e  co rp u s  p artition ed  a m o n g s t th e  p arties  to  th e  ac tio n  in te rm s  of 

th e  A p a rtm e n t O w n e rs h ip  Law , N o . 11 of 1 9 7 3  a s  a m e n d e d .

T h e  re le va n t fac ts  a re  th e  p la in tiff-respondent instituted th e  instant action  

in th e  D istrict C o u rt o f C o lo m b o  s e e k in g  to  partition  th e  lan d  an d  p rem is es  

w hich  consisted  of a  four s to reyed  building situated  a t P rince  S treet, P ettah , 

C o lo m b o  11 m o re fu lly  d e s c rib e d  in th e  s c h e d u le  to  th e  p la in t.

W h e n  th e  trial w a s  ta k e n  up a ll p a rtie s  w e re  re p re s e n te d  b y  co u n se l 

a n d  all of th e m  in fo rm e d  C o u rt th a t th e re  w a s  no  d is p u te  a s  to  title  o r th e  

identity of th e  co rp u s  a m o n g  th e  parties  an d  so u gh t p erm iss io n  of C o u rt to 

lead  ev idence  of th e  p la in tiff-respondent an d  accord ingly no points of contest 

w e re  ra is ed  a n d  th e  p la in tiff-re s p o n d e n t's  e v id e n c e  w a s  led . T h e  plaintiff- 

re s p o n d e n t h a v in g  g iv e n  e v id e n c e  a s  to  th e  ch a in  of title  inv ited  C o u rt to  

ac t in te rm s  o f S e c tio n  2 6 (2 )  (b ) o f th e  P artition  A c t a n d  so u gh t an  o rd er of 

s a le  of th e  c o rp u s . T h e r e  w a s  n o  cro s s  e x a m in a tio n  b y  a n y  p arty  on an y  

p o in t. A c c o rd in g ly  th e  le a rn e d  D is tric t J u d g e  b y  h is  ju d g m e n t d a te d

1 3 .0 5 .2 0 0 4  d irec te d  th e  s a le  o f th e  co rp u s  in te rm s  of S ec tio n  2 6 (2 )  (b ) of 

th e  P artition  L aw . H e  fu rth e r  d ire c te d  th e  e n te r in g  o f in te rlocu troy  d e c re e  

in te rm s  of th e  ju d g m e n t a n d  th e  iss u e  of a  c o m m is s io n  to  au ctio n  th e  

co rp u s .
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It is th e  pos itio n  o f th e  4 th  d e fe n d a n t-p e t it io n e r  th a t b e in g  p e rtu rb e d  

w ith  th is  o rd e r h e  so u g h t a d v ic e  a n d  w a s  a d v is e d  th a t a ll p a rtie s  h a d  m a d e  

a  g e n u in e  m is ta k e  in co m in g  to  th e  conclus ion  th a t th e re  w a s  n o  a lte rn a tiv e  

to  th e  s a le  o f th e  p ro p e rty  b u t th a t th e re  w a s  a n  a lte rn a tiv e  in th a t in te rm s  

of A p a r tm e n t O w n e rs h ip  L a w , N o . 11 o f 1 9 7 3  a s  a m e n d e d  th e re  w a s  a  

p ossib ility  o f d iv id ing  th e  co rp u s  a m o n g s t th e  p a rtie s  w h ic h  a n g le  h a d  not 
b e e n  e x a m in e d  a s  n o n e  o f th e  p a rtie s  n o r th e  le a rn e d  D is tr ic t J u d g e  len t 
th e ir  m in d s  to  th is  a s p e c t  o f th e  m a tte r. T h e  4 th  d e fe n d a n t-p e t it io n e r  

th e re a fte r  o b ta in e d  a  re p o rt fro m  a  L ic e n s e d  S u rv e y o r w h o  e x p re s s e d  th e  

o p in io n  th a t th e  c o rp u s  c o u ld  b e  d e a lt  w ith  u n d e r  th e  te rm s  o f A p a r tm e n t  

O w n ersh ip  Law , N o . 11 o f 1 9 7 3  a s  a m e n d e d . A ccord ing ly  th e  4 th  d e fe n d a n t-  

filed  a  m o tio n  d a te d  1 6 .0 8 .2 0 0 4  m a rk e d  X 2  a n d  on d ire c tio n  fro m  C o u rt  

filed  a  p e titio n  a n d  a ffid a v it d a te d  2 5 .0 8 .2 0 0 4  w h e re b y  h e  b ro u g h t to  th e  

n o tic e  o f C o u rt th a t th e  p o s s ib ility  o f d iv id in g  th e  c o rp u s  a m o n g s t th e  c o 
o w n e rs  h a s  no t b e e n  c o n s id e re d  b y  th e  p a rtie s  a n d  h e n c e  n o t c o n s id e re d  

b y  C o u rt. T h e  e x is te n c e  o f A p a r tm e n t O w n e rs h ip  L a w , N o . 11 o f 1 9 7 3  a s  

a m e n d e d  h a s  n o t b e e n  b ro u g h t to  th e  n o tic e  o f C o u rt a n d  h e n c e  th e  

p oss ib ility  of h av in g  a  b u ild in g  p la n  a p p ro v e d  u n d e r  th e  s a id  la w  h a d  n o t  

b e e n  c o n s id e re d  a n d  th a t th e  m a rk e t p rice  o f th e  bu ild ing  will b e  a d v e rs e ly  

e ffe c te d  b y  th e  p re s e n c e  o f s o  m a n y  te n a n c ie s  a n d  th e  p ric e  w o u ld  b e  

v e ry  m u c h  les s  th a n  if it w a s  o th e rw is e . H e  fu rth e r  a lle g e d  th a t g ra v e  a n d  

ir re p a ra b le  loss a n d  d a m a g e  w ill b e  c a u s e d  to  th e  p a rtie s  if th e  m a tte r  o f 

th e  p o s s ib ility  o f th e  a p p ro v a l o f a  c o n d o m in iu m  p la n  is n o t c o n s id e re d .

A t th e  inquiry into this ap p lica tion , th e  le a rn e d  D istrict J u d g e  h ad  d irec ted  

p a rtie s  to  te n d e r  w ritten  s u b m is s io n s  if th e y  s o  d e s ire d  b u t th e  re c o rd  

d o e s  not in d ica te  th a t th e  4 th  d e fe n d a n t-p e tit io n e r so u g h t to  le a d  e v id e n c e  

o f a n  e x p e r t  o r th a t th e  le a rn e d  D is tr ic t J u d g e  e x p re s s e d  th e  v ie w  th a t  

th e re  w a s  no  n e e d  fo r o ra l e v id e n c e  a s  th e  m a tte r  in is s u e  is p u re ly  a  

q u e s tio n  of law . T h e  le a rn e d  D is tric t J u d g e  h a v in g  c o n s id e re d  th e  w ritten  

s u b m is s io n s  te n d e re d  b y  b o th  p a rt ie s  b y  h is  o rd e r  d a te d  1 0 .1 1 .2 0 0 4  

d is m is s e d  th e  a fo re s a id  a p p lic a tio n  of th e  4 th  d e fe n d a n t-p e tit io n e r . It is 

th is o rd e r  th a t th e  4 th  d e fe n d a n t-p e t it io n e r  is s e e k in g  to  s e t a s id e  a n d  

v a ca te .

A s  s ta te d  a b o v e  it is to  b e  n o te d  th a t a t th e  tria l a ll p a rtie s  w e re  p re s e n t  

an d  w e re  re presen ted  by counsel an d  all of th em  including th e  4th  d e fen d an t-  

p e titio n e r a n d  his c o u n s e l in fo rm e d  C o u rt th a t th e re  w a s  n o  c o n te s t a s  to
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s h a re s  o r a n y  o th e r m a tte r. It w a s  a ls o  a g re e d  b y  all p a rtie s  th a t th e  

property sought to  b e  partitioned cann o t b e  d iv ided . T h e  plain tiff-respondent 
in h e r  e v id e n c e  s ta te d  th a t th e  fo u r s to re y e d  b u ild in g  is m o re  th an  7 5  

y e a rs  o ld  a n d  is n o t p o s s ib le  to  b e  d iv id ed  o r p a rtitio n e d  a m o n g s t th e  c o 
o w n e rs  a n d  p ra y e d  th a t th e  p ro p e rty  b e  so ld  in te rm s  of S e c tio n  2 6 (2 )  (b ) 
o f th e  P artitio n  L aw . T h e  p la in tiff-re s p o n d e n t w a s  n o t c ro s s -e x a m in e d  by  
th e  c o u n s e l fo r th e  4 th  d e fe n d a n t-p e tit io n e r o r fo r th a t m a tte r  b y  a n y  o th e r  

counsel. T h e  lea rn ed  District J u d g e  in his ju d g m en t re fers  to  th e  prelim inary  
su rv ey  repo rt p re p a re d  by P. W . F e rn a n d o , L ic en se d  S u rv e y o r w h e re in  h e  

s ta te s  th a t th e  b u ild in g  is v e ry  o ld  w h ich  c a n n o t b e  p a rtitio n e d . T h e  4th  

d e fe n d a n t-p e titio n e r w a s  p re s e n t w h e n  th e  S u rv e y o r c a m e  for th e  survey.

T h e  4 th  d e fe n d a n t-p e tit io n e r in h is a p p lic a tio n  to  th e  o rig in a l C o u rt a s  
w e ll a s  to  th is  C o u rt re fe rs  to  th e  A p a r tm e n t O w n e rs h ip  L aw , N o . 11 of 
1 9 7 3  a s  a m e n d e d  a n d  s ta te s  th a t th e re  w a s  a  p ossib ility  of d iv id ing  th e  

co rp u s . H o w e v e r  it is c o m m o n  g ro u n d  th a t th e  p ro p e rty  so u g h t to  b e  
p artitio n ed  is n o t a  bu ild ing  re g is te re d  u n d e r th e  A p a r tm e n t O w n e rs h ip  

L aw , N o . 11 o f 1 9 7 3  a s  a m e n d e d  a n d  n o  a p p lic a tio n  h a d  b e e n  m a d e  to  
re g is te r a  c o n d o m in iu m  p la n . T h e re fo re  S e c tio n  2 3  of th e  A p a rtm e n t  

O w n e rs h ip  L aw , N o . 11 o f 1 9 7 3  h a s  n o  ap p lica tio n  to  th e  p ro p e rty  so u gh t  
to  b e  p artition ed  a n d  in a n y  e v e n t th e  possib ility  o f re g is te rin g  th e  build ing  

u nd er the a fo resa id  A p artm en t O w n ersh ip  Law , N o . 11 of 1 9 7 3  a s  a m e n d e d  

is v e ry  re m o te  fo r th e  s im p le  re a s o n  th a t th e  b u ild in g  in su it is m o re  th an  
7 5  y e a rs  o ld .

It is a ls o  c o n te n d e d  b y  c o u n s e l fo r th e  4 th  d e fe n d a n t-p e tit io n e r th a t 
parties had  m a d e  a  g en u in e  m istake  in ag ree in g  to  sell th e  property. H o w eve r  
it is to  b e  n o te d  th a t th e  p la in tiff-re s p o n d e n t a n d  th e  o th e r  d e fe n d a n ts -  

re s p o n d e n ts  d o  n o t c o n c e d e  th a t th e y  h a v e  m a d e  a  g e n u in e  m is ta k e  nor 
d o  th e y  c o n s e n t to  th e  ap p lica tio n  m a d e  b y  th e  4 th  d e fe n d a n t-p e titio n e r. It 
is o n ly  th e  4 th  d e fe n d a n t-p e t it io n e r  w h o  s e e k s  to  h a v e  th e  b u ild in g  

reg istered  under th e  A p artm en t O w n ersh ip  Law , N o . 11 of 1 9 7 3  as  am en d e d  

an d  p artitioned .

T h e  4th  d e fe n d a n t-p e tit io n e r  h a s  in o rd e r to  su p p o rt his b e la te d  c la im  

obta in ed  a  report from  S . R a s a p p a , L icen sed  S u rv e y o r w h o  h as  expressed  

a n  o p in ion  th a t th e  co rp u s  co u ld  b e  d e a lt  w ith  u n d e r th e  te rm s  of th e  

A p a rtm e n t O w n e rs h ip  L a w  w h ic h  I m u s t s a y  a p p e a rs  to  b e  a  se lf se rv in g  

d o c u m en t specia lly  o b ta in ed  by th e  4 th  d e fe n d a n t-p e titio n e r an d  not m a d e  

a v a ila b le  to  th is  C o u rt. In th e  c irc u m s ta n c e s , I h a v e  n o  o p p o rtu n ity
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o f e x a m in in g  th is  re p o rt. In  a n y  e v e n t, n e ith e r  th e  p la in tiff-re s p o n d e n t n o r  

th e  o th e r  d e fe n d a n t-re s p o n d e n ts  h a v e  c o n te s te d  th e  v a lid ity  o f th e  

in te rlo c u to ry  d e c r e e  e n te re d  b y  C o u rt o r  s o u g h t a  v a r ia tio n  o f it.

It a p p e a rs  th a t o n ly  th e  4 th  d e fe n d a n t-p e tit io n e r  w h o  a t  th e  tria l h a d  

a g re e d  to  a  s a le  o f th e  p ro p e rty  is n o w  s e e k in g  a  v a ria tio n  o f th e  ju d g m e n t  

a s  w e ll a s  th e  in te rlo c u to ry  d e c r e e  th a t h a s  b e e n  e n te r e d  in th e  a c tio n . I 

m ig h t s a y  in th is  re s p e c t th a t if C o u rts  w e re  to  e n te r ta in  th is  ty p e  o f  

a p p lic a tio n  m a d e  b y  a  p a rty  to  a  p a rtitio n  a c tio n  s im p ly  b e c a u s e  h e  h a s  

c h a n g e d  his le g a l a d v is o rs  a n d  h a s  b e e n  a d v is e d  to  ta k e  a  d iffe re n t s ta n d  

to  th a t w h a t h e  a g re e d  upon  a t th e  tria l w o u ld  in e ffe c t re su lt in e ra d ic a tin g  

th e  fia n liiy  g iv e n  to  th e  in te rlo c u to ry  d e c r e e  a s  w e ll a s  o p e n in g  th e  flo o d  

g a te s  fo r  p a rt ie s  to  c a n v a s s  th e  ju d g m e n t on  f lim s y  g ro u n d s  b a s e d  on  

a fte r  th o u g h t o r o n  ill a d v ic e  re c e iv e d  a n d  to  g o  b a c k  on  th e  s ta n d  ta k e n  a t  

th e  tria l.

T h e  c o u n s e l a ls o  s u b m its  th a t th e  fa ilu re  to  c o n s id e r th e  A p a r tm e n t  

O w n e rs h ip  L a w , N o . 11 o f 1 9 7 3  a s  a m e n d e d  m a k e s  th e  ju d g m e n t o f th e  

le a rn e d  D istric t J u d g e  to  b e  a  ju d g m e n t perineurium. T h e r e  is n o  m e rit  a t  

all in th is su b m iss io n  fo r th e  le a rn e d  D istrict J u d g e  h a s  b a s e d  h is  ju d g m e n t  

on  th e  e v id e n c e  p la c e d  b e fo re  h im  a n d  n o  p a rty  w a n te d  th e  c o rp u s  to  b e  

p artitio n e d , b u t a ll w e re  in a g re e m e n t  th a t th e  c o rp u s  sh o u ld  b e  so ld . In  

a n y  e v e n t a s  th e  lan d  a n d  th e  bu ild ing  is n o t re g is te re d  a s  a  co n d o m in iu m  

p ro p e rty  u n d e r th e  A p a r tm e n t O w n e rs h ip  L a w  th e  le a rn e d  D is tr ic t J u d g e  

w a s  n o t o b lig e d  to  g o  o n  a  v o y a g e  o f d is c o v e ry  on  h is  o w n  to  c o n s id e r th e  

applicability o f th e  A p artm en t O w n e rs h ip  Law , N o . 11 o f 1 9 7 3 . T h e  a lleg ation  

th a t th e  le a rn e d  D is tric t J u d g e  h a s  fa ile d  in h is  s ta tu to ry  d u ty  a n d  th a t  

a lo n e  is su ffic ie n t fo r  th is  C o u rt to  in te rv e n e  is w ith o u t a n y  m e rit.

F or th e  fo reg o in g  reason s , I h a v e  no  hesita tion  in re jecting  th e  app lication  

fo r le a v e  to  a p p e a l. A c c o rd in g ly  th e  le a v e  to  a p p e a l a p p lic a tio n  w ill s ta n d  

d is m is s e d  w ith  c o s ts  fix e d  a t  R s . 2 0 ,0 0 0 .

W IM A L A C H A N D R A , J . - I agree.

Application dismissed.


