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1970 Present: S irim ane, J ., and  W ija y a t ila k e , J.

F .  A B E Y S U R I Y A ,  A p p e lla n t, and W . M . A .  D I O N I S A P P U  
el al., R e s p o n d e n ts

S. C. 176167 {Inly.)— D . C. Matara, 3036jP.

Partition action—Disclosure oj new parties by a defendant— Notice of action to the new 
parties—Duty of the defendant to issue such notice—Partition Act (Cap. 09), 
s. 22 {1).

Where, in n partition action, tho defendants discloso new parties, the trial 
Judgo should, as a. rulo, order tho defendant who disclosed tho new partios to 
issue noticos to them under section 22 (2) o f tho Partition Act.

. A cP P E A L  fr o m  an  o r d e r  o f  th e  D is t r ic t  C ou rt, M a ta ra . 

N . R . M . Daluwatte, f o r  th e  p la in tiff-a p p e lla n t .

N o  a p p e a ra n ce  fo r  th e  d e fe n d a n ts -re sp o n d e n ts .

A p r il 2 4 , 1970. S i b i m a x e , J .—

T h is  w a s  a  p a r t it io n  a c t io n  file d  a s  fa r  b a c k  a s  1961. I n  1965 a n  
in te r v e n t io n  b y  th e  4 0 th  d e fe n d a n t  h a d  b e e n  a llo w e d  b y  C ou rt. I n  h is  
s ta te m e n t  o f  c la im  th e  4 0 th  d e fe n d a n t  d is c lo se d  f iv e  n e w  p e rso n s  w h o  
w e r e  a lle g e d  t o  h a v e  r ig h ts  in  th e  la n d , a n d  th e y  h a v e  b e e n  a d d e d  as 
4 1 —15 d e fe n d a n ts . T h e  lea rn ed  D is t r ic t  J u d g e  h a d  m a d e  o rd e r  th a t  
n o t ic e s  sh o u ld  b e  issu ed  o n  th e  p a rt ie s  d is c lo se d  b u t  h e  h a d  n o t  sp e c if ie d  
as to  w h o  sh o u ld  issu e  th o se  n o tices .

I n  ca ses  w h ere  d e fe n d a n ts  d is c lo so  n e w  p a rtie s , tr ia l J u d g e s  sh ou ld , a s  
a  ru le , o r d e r  th e  d e fe n d a n t  w h o  d is c lo se d  th e  n e w  p a rt ie s  t o  issu e  n o t ic e s  
o n  th e m  u n d e r  th e  p r o v is o  to  S e c t io n  2 2  (2 ) o f  th e  P a r tit io n  A c t .

I n  th is  case  th e  C ou rt sh ou ld  h a v e  o r d e re d  th e  4 0 th  d e fe n d a n t, a n d  n o t  
th e p la in t iff , t o  issu e n o tice s  o n  th e  p a rtie s  th a t  h e  h a d  d isclo sed . T h e  
jo u r n a l en tr ies  sh o w  h o w e v e r  th a t  in  f a c t  f iv e  n o t ic e s  h a d  b e e n  te n d e r e d  
f o r  issu e , p r o b a b ly  b y  th e  p la in tiff , a c c o rd in g  t o  le a rn e d  cou n se l f o r  th o  
a p p e lla n t . F o u r  o f  th e  p a rt ie s  d is c lo se d  h a d  in  fa c t  b e e n  se rv e d  w it h  
th o s e  n o t ic e s . T h e  a d d re ss  o f  th e  f ifth  p e rso n , i .e ., th e  4 1 st d e fe n d a n t  
w a s  g iv e n  o n ly  as "  B a d u lla  ”  b y  th e  4 0 th  d e fe n d a n t  w h o  d is c lo se d  h im . 
T h is  a d d re ss  is  o b v io u s ly  in su ffic ien t t o  e f fe c t  se rv ice  o f  n o t ic e  o n  th e  
d e fe n d a n t . T h e re  seem s t o  h a v e  b e e n  m u ch  d e la y  in  fin d in g  o u t  th e  
d e ta ile d  a d d ress  o f  th e  4 1 s t  d e fe n d a n t  a n d  th e  o n ly  p e rso n  w h o  c o u ld  
h a v e  fu rn ish e d  th a t  a d d ress  w a s th e  4 0 th  d e fe n d a n t .

T h e  le a rn e d  D is t r ic t  J u d g e  d ism isse d  th e  p la in t if f ’s a c t io n  a c t in g  
p r e s u m a b ly  u n d er  S e c t io n  71 o f  th e  P a r t it io n  A c t  o n  th e  g r o u n d  th a t  h e  
h a d  n o t  p r o s e c u te d  th e  a c t io n  w ith  re a so n a b le  d ilig en ce . W e  d o  n o t
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th in k  th a t  th e  p la in t if f  sh o u ld  h a r e  been  p en a lised  in  th is  m a tte r . 
J o u r n a l e n tr y  5 0  sh o w s th a t  th e  p la in t if f ’s p r o c t o r  h a d  te n d e re d  n o t ic e s  
f o r  se r v ice  o n  th e  a d d e d  d e fe n d a n ts  e v e n  a t  a la te r  s ta g e  w h ils t  th e  
p erson  w h o  d is c lo se d  th e  p a r t ie s  a p p ea rs  t o  h a v e  rem a in ed  in a c t iv e .

T h e  o r d e r  d ism iss in g  th e  p la in t if f 's  a c t io n  is  s e t  as id e . I n  v ie w  o f  th e  
lo n g  d e la y  it  is  d e s ira b le  th a t  a ll p a rt ie s  s h o u ld  n o w  h a v e  n o t ic e  o f  th e  
a c t io n  a n d  a  d ir e c t io n  s h o u ld  b e  g iv e n  to  th o  4 0 th  d e fe n d a n t  t o  fu rn ish  
th e  a d d ress  o f  th e  4 1 s t  d e fe n d a n t  an d  see th a t  n o t ic o  is se rv e d  o n  h im . 
T h e re  w ill b e  n o  o r d e r  a s  t o  co s ts .

W uayatilake , J .— I  agree.

Order set aside.


