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Evidence Ordinance— Section 24— Confession caused by inducement or threat— Burden 
of proof.
When the question whether n confession had been caused in tho circumstances 

of any inducement, threat or promise referred to in Section 24 of tho Evider.eo 
Ordinance arises, the Court would liavo to  decido th a t question on tho basis 
th a t tho burden is on the prosecution to  satisfy Court th a t  it  was no t so 
caused. •

I f  objection is taken to the admission of a confessional statem ent it is tho du ty  
of tho party  who takes the objection to  formulate tho grounds of objection so 
th a t tho Court m ay consider tho grounds and adjudicato on them .

j /^ P P E A L  from  a judgm ent o f  th e  M agistrate’s Court, K an d y .

C o lv in  R . de S ilv a ,  w ith  L . 1 \  E kanayalce, for th e  accused -ap pellan t. 

N . T .  D . K a n a h a ra ln e , Crown Counsel, for the A ttorney-G eneral.

C u r. a lv . vu lt.

J a n u a ry  2 f ,  1955. W e e r a s o o b i v a ,  J .—

I n  th is  case learned counsel for the accused stren u ou sly  argued th a t th e  
M agistrate had  been  under a m isconception  as regards th e  burdon o f  
p ro o f when .he ad m itted  in  evidence th e  docum ont P 1 3  w hich  as held
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'by h im  am oun ted  to  a  confession. I n  th is  con n ection  learn ed  cou n sel 
•pointed ou t to  th e  observations o f  th e  M agistrate, w h en  th e  q u estio n  o f  
th e  adm ission o f  th e  d ocum ent first arose, w hich  read a s fo llo w s : " T h e  
accu sed  appoars to  m o to  be an  ed u cated  y o u n g  m an  an d  t i l l  su ch  t im e  
a s  I  can bo convinced  th a t the confession  w as n o t m ade p er fec tly  v o lu n 
tarily  w ithou t a n y  sem blance o f  in d u cem ent, th rea t or p rom ise h e ld  ou t  

•either b y  tho Sup erintendent or b y  th e  proprietor I  w ill p erm it ev id en ce  
■on it being led . ”  Learned counsel su b m itted  th a t th ese  o b serva tion s  
in d ica te  th a t th e  M agistrate took  th e  v iew  th a t  th e  d o cu m en t w ou ld  
bo adm issible un less he w as convinced  th a t i t  w as n o t a  v o lu n ta ry  s ta te 
m ent and it  had  n o t been th e  result o f  an y  in du cem ent, th rea t or prom ise. 
I t  seem s to  m o th a t  these observations o f  th e  learned  M agistra te  do  
indicato th a t h e th o u gh t th a t th e  burden o f  p rovin g  th a t  th e  con fession  
w a s  inadm issible w as on  th e  defence.

There are severa l decisions which h o ld  th a t  in  regard to  a  confession  
w h ich  tho prosecution  seeks to  p u t in  th e  burden is o n  tho p rosecu tion  
to  show  that it  is  an  adm issible one, v id e  th e  cases reported  in  1 N .  L .  R .  

p a g e  2 09 , 4 2  jV. L . R . page 3 6 S  a t  p a g e  3 7 0 , an d  p a g e  5 5 3  a t  p a g e s  5 5 6  
■and 5 5 7 ;  a lso  2 3  C o x ’s  C r im in a l C a ses p a g e  717 . In  th is  case w hen  th e  
q u estio n  o f  th e  .adm issibility o f  th is  d o cu m ent first arose, th e  Court 
v er y  property asked  defending counsel w heth er tho  d efen ce o b jected  to  
tho docum ent. C ounsel for th e  defence w as con ten ted  to  s ta te  th a t  ho  
" form ally ” ob jected  to  it , an  ob jection  w hich  I  h a v e  com e across on  
m ore th an  one occasion  but is th e  k ind  o f  ob jection  w h ich  p asses m y  
■comprehension. I f  an  objection  is  ta k e n  to  th e  ad m ission  o f  a  d o cu m en t,
I  th ink  it  is  for counsel w ho tak es th e  ob jection  to  form ulate th e  grounds  
•of objection  so  th a t the Court m a y  consider th e  grounds an d  ad ju d ica te  
•on them . H a v in g  regard to  th e  fact th a t  counsel for th e  d efen ce  o n ly  
“ form ally ” ob jected  to  tho docum ent b u t d id  n o t form u late th e  grou n ds  
o f  objection, th e  burden th a t rested  on  th e  p rosecu tion  a t  th a t  s ta g e  to  
sh ow  th at th e  docu m ent w as adm issib le could  h a v e  b een  rogarded as  
readily  discharged, and  I  do n o t th ink  it  w ould  h ave been  op en  to  cou n sel 
for the appellant to  h ave m ade m uch o f  w h a t tho learned  M ag istra te  had  
sta ted  w ith regard to  th e  a d m issib ility  o f. th is  d ocu m en t a t  th a t  stage  
h a d  noth ing further happened, b u t in  tho course o f  tho tr ia l tho  accused  
g a v e  evidence an d  m ade various a llegation s as to  tho circu m stan ces in  
w h ich  P 13 w as ob ta in ed  from him  w hich  i t  w as th e  d u ty  o f  th e  M agistra te  
to  consider, and in  th e  learned M agistrate’s jud gm en t w h en  ho reverted  
to  the question  o f  tho adm issib ility  o f  P 13  ho saj-s, “ I  a llow ed  P 1 3  to  
g o  in. P  13 is in  p o in t o f  fact a  confession  o f  gu ilt an d  w h en  I  p erm itted  
i t s  being led  in  ev idence I  d id  inform  th e  d efence th a t  i f  a t  a n y  t im e  I  w as  
•satisfied th a t i t  shou ld  not have been  a d m itted  I  w ou ld  h a v e  ru led  it  
o u t. ”

This sta tem en t leads one to  conclude th a t  th e  d o cu m en t h a v in g  been  
ad m itted , the learned  M agistrate w as o f  th e  v iow  th a t it  cou ld  bo used  
as evidence aga in st tho accused  u n less an d  u n til h e w as sa tisfied  th a t  i t  
•should n o t havo been  ad m itted  in  th e  first in stance. I  do n o t th in k  th is  
is  .the legal posit ion. E ven  i f  a  confession  h as been  a d m itted , an d  in  th e  
su bsequ en t course o f  th e  trial as a  resu lt o f  further ev id e n c e  th a t m a y  bo
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e lic ited  th e  question w hether th e  con fession  had been caused in  th e  cir
cu m stan ces referred, to  in  S ection  2 4  o f  tho  K videnco O rdinance a r ises , 
th e  C ourt w ould have to  decide th a t q u estio n  on  tho basis th a t th e  burden  
i s  on  th o  prosecution  to  sa tis fy  Court th a t  i t  w as n o t so  caused.

I t  is  n o t possible for m e to  s ta te  w h a t v iew  the learned M agistrate  
w ou ld  h a v e  taken  o f  docu m ent P 1 3  h ad  ho d irected h is a tte n tio n  t o  i t  
on  th e  basis o f  the burden o f  p ro o f a s  in d icated  above, and  it  is  a lso  not 
p ossib le  for m e to  sta te  w hat v ie w  h e  would h are  ta k e n  o f  th e  other- 
ev id en ce against the accused , p a rticu la r ly  th e  oral testim on y  o f  th o  w it 
n esses, had  he on a proper con sid eration  o f  the question o f  th e  a d m iss i
b ility  o f  P 13  ccm c to  tho con clusion  th a t  it  should be rejected . In  
th ese  circum stances it  seem s to  m e th a t  I  cannot avoid  th e  course w h ich  
I  som ew h at reluctantly  ad opt o f  se tt in g  aside th e  conviction  and  sen ten ces  
an d  send ing the case back for a  fresh  trial before another M agistrate- 
on  tho  three counts on  w hich th e  accu sed  has already been con v icted .

S en t back f o r  fr e sh  tr ia l .


