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[ I n the P rivy  Council]

1994 P resen t: Lord Russell o f Killowen, Lord Wright, Lord Goddard,
Sir Madhaven Nair, Sir John Beaumont.

G O O N E S IN H A , A p p ellan t, and T H E  H O N O U R A B L E  0 .  L . D E  
K R E T S E R , R esp on d en t

I n the M atter of an A pplication for a W rit of Certiorari.

Election Court—Extension of Jurisdiction of Supreme Court—Power of Supreme 
Court to issue writ of C e r t io r a r i to Election Court—Courts Ordinance, 
s. 42.
C o g n is a n c e  o f  e l e c t io n  p e t i t i o n s  i s  a n  e x t e n s io n  o f  o r  a d d i t io n  t o  t h e  

o r d in a r y  j u r is d ic t io n  o f  th e  S u p r e m e  C o u r t  a n d  a  w r it  o f  certiorari c a n n o t  

b e  g r a n te d  to  b r in g  u p  a n y  o r d e r  m a d e  in  t h e  e x e r c i s e  o f  t h a t  j u r is d ic t io n .

A P P E A L  from  a ju d g m en t o f  the S u prem e C ou rt by  S p ecia l lea ve  to  
ap peal to  H is  M a jesty  in  C ouncil.

Cur. adv. vtdt.

D ece m b e r  20, 1944. L ord  G od d ard .—

On A p ril 26, 1941, a by -e lection  w as h eld  for th e return o f  a m em ber 
o f  th e  C ey lon  S tate  C ou n cil fo r  th e E le cto ra te  o f  'C olom bo N o r t h . ' T h e  
su ccessfu l can d idate  w as a  M r. de- S ilva , and  th e present ap pellan t, w ho 
takes an active  part in  p o litica l and  m u n icip a l affairs in  C o lom b o , w as one 
o f  h is prom in en t supporters. S u bsequ en tly , a petition  w as presen ted  to
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the Suprem e Court o f  C eylon , under th e C eylon  (S ta te  C ouncil E lections) 
O rder in  C ouncil, 1931, asking th at the e le ction  m igh t b e  declared  void  
and alleging general in tim idation , treating, and undue influence. In  tw o 
instances undue in fluence on  electors to  cause them  to  v ote  for M r. de Silva 
w as alleged to  have been  exercised  b y  the appellant, and in his judgm en t 
w hich  w as delivered on  D ecem b er  22, 1941, th e  E lect ion  Judge, w ho 
is th e  presen t respondent, fou nd  both  these charges proved . T he learned 
Judge thereupon  ordered th at n otice  should  a t on ce  b e  given  to  the 
appellant in term s o f  A rticle  79 (2) o f the Order in C ouncil to  show  cause 
w hy  h e shou ld  n o t be  reported  to  H is  E x ce llen cy  the G overnor as having 
been  guilty  o f  a corrup t p ractice . T h e  offence o f undue in fluence, as 
defined b y  A rticle  53 o f  th e  O rder in  C ou n cil is by  A rticle  55 declared to 
be a corrupt practice . T h e com bin ed  effect o f A rticle  55 (1) and A rticle  79
(3) is th at a person  reported for a  corrupt practice  is rendered incapable 
o f  votin g  or being  e lected  to  the State C ouncil for a period  o f seven  years. 
T he notice  given  to  th e ap pellant to  show  cause referred to  on ly  one o f  th e 
cases found proved against h im . On appearing to  show  cause th e appel
lant, w h o  had given  ev iden ce on  the trial o f th e petition , desired to  ca ll 
n ine w itnesses, w hose nam es he had previously  g iven , w ith  the ob je ct o f  
proving that he w as n ot guilty  o f  the offence specified  in th e n otice  
w hich  th e E lection  -Judge had found proved.,. T he learned Ju dge refused 
to  hear these w itnesses, on  the ground that he cou ld  n ot be asked to  reverse 
the findings w hich  he had already m ade on  the trial o f  the petition . 
H e  held th at as by  A rticle  78 o f  the O rder in C ouncil h is determ ination  
as to  th e valid ity  o f  th e  e lection  w as final it fo llow ed  th at his finding 
that a person  h ad  com m itted  a corrupt or illegal practice m u st necessarily 
be  final also, and he reported the appellant. T he ap pellant then m oved  the 
Suprem e C ourt for  a m and ate in the nature o f a w rit o f certiori to  bring 
up  w h a t w as ca lled  the Order by  w hich  h e was reported, though it w ould  
perhaps be m ore accurate to  ca ll it sim ply  the report, and have it quashed. 
On June 1, 1942, the C h ief Ju stice  o f C eylon  delivered  ju d gm en t refusing 
to  issue the m and ate, holding that the E lection  C ourt in C eylon  w as a 
Superior C ourt to w hich  n o w rit in the nature o f certiorari w ould  lie. 
A gainst his refusal the Suprem e C ourt gave the appellant leave to appeal 
to  H is  M a jesty  in C ouncil.

T heir L ordsh ips are o f  opin ion  th at th e ju d gm en t o f  the learned C hief 
Ju stice  in  p la in ly  right. B y  A rticle  75 o f the O rder in C ouncil every  e lection  
petition  is to  be  tried by  the C hief Ju stice  or a Ju dge o f the Suprem e Court 
nom inated  by  h im , and the C hief Ju stice  or the nom inated Judge are 
referred to  in the O rder as the E lect ion  Ju dge. B y  clause 5 o f th is A rticle  
it is provided  that unless otherw ise ordered by  the C h ief Ju stice  all in ter
locu tory  m atters in conn ection  w ith  a petition  m ay  be dealt w ith  and 
d ecid ed  by  any Ju d ge  o f  the Suprem e Court. A rticle  76 provides that an 
e lection  petition  m ay be presented  to  the Suprem e Court by  one or m ore 
o f  certain  classes o f  persons. T hese tw o  sections alone w ould  appear to 
show  qu ite  clearly  th at an e lection  p etition  is a proceeding in the Suprem e 
C ourt, and a reference to  the rules o f  procedure w hich  are en acted  in the 
S ixth  S chedule  to  the O rder con firm s, if confirm ation  w ere necessary, th is 
v iew . B u ie  4 gives the form  a petition  is to  take and its heading is 
“ In  th e  Suprem e Court o f  C e y lo n ” . B u ie  29 deals w ith  the w ithdraw al
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o f  a  petition  w hich  ca n n o t b e  don e  w ith ou t th e lea ve  o f  th e  Ju d g e , th a t  is 
th e  E le ct io n  Ju d ge . 8 u b -B u le  2  o f  th is R u le  prescribes th e .a ffidavits  w h ich  
are to  be  h ied  on  such  an ap p lication , b u t provides th at a J u d g e  o f  the 
S u p rem e C ourt, and  n o t on ly  th e  E le ct io n  Ju d ge , m a y  on  sp ecia l grounds 
d ispense w ith  th e  affidavit o f  any particu lar person . A gain  B u ie  87 pro
v id es  th at th e p e tition  is  n ot to  abate b ecau se  a respon den t d ies, resigns, 
o r  g ives n otice  to  th e  C ourt th at h e  does n o t in ten d  to  op p ose  th e  petition , 
and prov ision  is  m a d e  as to  h ow  and w h en  n otice  is to  b e  g iven  to  th e 
C ou rt. W h ile  th e  O rdinance con stitu tin g  th e S u p rem e C ou rt d oes n ot 
con fer  upon  it  original, b u t on ly  ap p ella te  ju r isd ict ion  in  c iv il cases , th eir  
Lordsh ips are o f  op in ion  th at cogn isa n ce  o f  e le c tion  p etition s is a  specia l 
ju risd iction  con ferred  upon th e S u p rem e C ou rt b y  th e O rder in  C ounoil, 
and th at is  abundantly  c lear  fro m  th e p rovision s to  w h ich  th ey  have 
referred. I t  is w ell settled , and C ou n sel d id  n ot seek to  argue to  the 
con trary , th a t a C ou rt having ju risd iction  to  issue a w rit o f  certiorari 
w ill n o t and  can n ot issue it to  bring  up an order .m ad e by  a J u d g e  o f  
that C ourt. N or w ill a S uperior C ourt issue the w rit d irected  to  another 
S uperior C ourt— R eg v. Justices o f the Central Criminal Court *, and 
i f  the E lect ion  J u d g e  is  to  b e  regarded as a sp ecia l o r  in d ep en d en t 
tribunal h is cou rt w ould , in their L ord sh ip s ' op in ion , b e  a Su perior C ourt. 
C onsidering  that the C ourt is  h e ld  before  a J u d g e  o f  the S u prem e C ourt 
from  w hose  decision  there is n o -appeal, it co u ld  n o t be  oth erw ise. B u t  
their L ord sh ip s are o f  op in ion  th at th e true v iew  is th at cogn isa n ce  o f  
these p etition s is an exten sion  o f, or addition  to , th e ordinary  ju risd iction  o f 
th e S u prem e C ou rt and con sequ en tly  certiorari can n ot be  granted to  bring 
up any order m ade in  the exercise  o f  th a t ju risd iction . A s  th e  a p p e lla n t 's  
m otion  w as rightly  re jected  it is unnecessary  to  con sid er  th e  oth er m atters 
raised in  th e appeal and th eir  L ord sh ip s w ill h u m b ly  advise  H is  M a jesty  
th at it  shou ld  b e  d ism issed  w ith  costs .

A ppeal dismissed.


