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1943 P r e s e n t: M oseley A.C.Jl

UMMAR, A ppellant, and  RAM BUKW ELLA, Respondent.

956—M. C. Colom bo, 1,601,

Control of Prices—Sale of mutton with suet—^Control of Prices Ordinance,
N o. 39 o f  1939.

A  tra d er  w a s  ch a rg ed  w ith  s e llin g  o n e  an d  a  h a lf  p o u n d s • o f  m u tton , 
in c lu d in g  i  lb . o f  offa l, (viz., s u e t ) .  T h e  m a x im u m  ;price .fixed  fo r  m u tto n  
w it h o u t ' b o n e s  w a s  75 c e n ts  p er  p o u n d  an d  th e  p r ic e  ch arged  b y  th e  
tra d er  fo r  th e  q u a n tity  so ld , w a s  R e. 1 .13 . *

Held, th a t  th e  accu sed  h ad  n o t o ffen d ed  a g a in st  th e  O rd inance.

S u e t  i s  e ith e r  m u tto n  or  offa l. I f  i t  b e  m u tto n  n o  o ffen ce  h a s  been . 1 
co m m itted . I f  i t  b e  o ffa l, th e  p r ice  o f  o ffa l h a s n o t b e e n  co n tro lled .

1 41 N. L. R. 423.
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^ ^ P P E A L  from  a conviction by the M agistrate of Colombo.

S. S aravanam uttu  (w ith  him  A . S eyed  A ham ed ) , for the accused, 
appellant.

A . C. A lles, C.C., for the complainant, respondent. 

January 28, 1943. Moseley A.C.J.—
Cur. adv. vu lt.

The appellant w as charged (1) w ith  selling “ one and a half pounds of 
m utton including \  pound of offal (to w it, suet) ” in  contravention of an 
order dated Septem ber 26, 1942, m ade under the Control of Prices 
Ordinance (No. 39 of 1939), and (2) w ith  failing to g ive a receipt in  
contravention of the said Order. H e was convicted on each charge 
but appeals against the conviction and sentence on the first charge only.

In order to understand the charge, w hich appears to have been framed  
w ith  very little  thought, it  is necessary to state shortly the facts. The 
custom er sent h is driver to. the appellant’s stall to purchase one and a half 
pounds of mutton,' th e m axim um , price of which, w ithout bones, is fixed  
b y the Order in question at 75 cents per pound. According to the driver 
appellant served him  w ith  a p iece of m eat, w hich is adm ittedly m utton  
and subsequently w as found to w eigh  about one and quarter pounds, 
to w hich appellant added another .piece w hich is adm ittedly suet and 
w eighed quarter pound. For this the purchaser paid Rs. 1.13, w hich  
sum  is in  accordance w ith  the order, assuming th e  w hole to be m utton. 
The purchaser objected, but th e appellant appears to have stood his 
ground and, m oreover, refused to g ive a receipt. It appears to have  
been  contended on behalf of the accused before the learned Magistrate, 
as indeed it w as before m e, that suet is not offal and that it w as a part 
of the m eat. This point does not seem  to have been directly decided  
by the M agistrate beyond his bare observation that “ suet can only be 
used for frying. It cannot be eaten. ” I am not aware upon w hat 
evidence that conclusion w as reached nor do I think that the m atter is 
really  relevant. The Order w hich form s the basis for this prosecution  
fixes the price of m utton, w ithout bones, at 75 cents per pound. M utton  
is defined in the Order as m eaning the flesh of a sheep or goat and excludes 
all form s of offal and im ported m eat. I suppose it cannot be doubted  
but that the exclusion of “ im ported m eat ” from  the definition of m utton  
is  for the reason that im ported m eat is m ore expensive than local m eat. 
In  the sam e w ay, although there is no evidence on the point, I take it  
one m ay use one’s common know ledge that som e form s of offal, e.g., 
kidneys, are m ore expensive than their equivalent w eight in m utton. 
It seem s to me, therefore, that the m ention of “ o ffa l” in the definition  
of m utton is m ade not w ith  the intention of excluding offal from  the  
m eaning of m utton but w ith  the intention of elim inating from the offal 
of the sheep or goat the restriction on price w hich is placed upon other 
portions of the carcase. I cannot find that any restriction has elsew here  
been  placed'upon the price of such offal.

In order that th is prosecution should succeed it would be necessary  
to prove that the price of the particular form  of offal sold (if indeed suet
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m ay properly be term ed offal) w as controlled and that the controlled  
price w as low er than th e controlled price of m utton. In  that case it  
w ould  be clear that a  price greater than th e controlled price had b een  
charged for th e one and quarter pound of m utton supplied. There w as  
brought to m y notice th e judgm ent of de K retser J. in  S. C. No. 835/M . C. 
C olom bo No. 451 (S .C . M in utes of Dec. 16.1942) w hich  seem s at first glance  
to  be on a ll fours w ith  th e present case. In that case, how ever, the  
“ m ake-w eight ” w hich  w as throw n in  w as not on ly not desired by th e  
custom er but w as not fit for hum an consum ption. It can, therefore, be said  
to have had no value at all. Suet, on the other hand, if again one m ay use  
one’s com m on know ledge, has a valu e w hich  as far as th is case is concerned  
has not been ascertained. The tw o cases are, therefore, in  m y v iew  clearly  
distinguishable. s

The case m ay be shortly put t h u s :—S u e t  is either m utton or offal. 
If it  be m utton, clearly  no offence has been com m itted. -If it  be offal, 
th e price of offal is  not controlled. Again, therefore, no offence 'has 
been com m itted. In th e present case it is true that the custom er got 
som ething, w hich  h e did not desire and had not asked for. It w as in  his 
pow er to h ave returned th e suet to the vendor and dem anded a return  
of the cash paid for it. If the vendor had declined to com ply w ith  that 
dem and this prosecution m ight h ave succeeded. In any case the  
custom er w ould  h ave had h is c iv il rem edy.

I cannot find that th e appellant has com m itted any offence of w hich  
he m ight be convicted upon the charge as fram ed or even  if it  w ere  
am ended to m eet the circum stances of the case. I h ave com e to th is  
conclusion regretfu lly  as I th ink  there is no doubt that th e  appellant’s 
in tention  w as to evade th e spirit o f th e law . A n  order no doubt could  
be.fram ed so as to counter such evasive tactics, but in  a case of th is kind  
w here the gu ilty  person m erits h eavy  punishm ent it is not on ly desirable- 
but necessary that the L egislature should m ake clear its  intention.

I allow  the appeal and set aside th e conviction and sentence;
!'

S e t aside.


