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Contract for sale of rubber—Purchase without a licence under the Rubber 
Thefts Prevention Ordinance—Contract not illegal—Ordinance not 
applicable to forward contracts—Rubber Thefts Prevention: Ordinance, 
No. 21 of 1908, s. 3. 
The provisions of section 3 of the Rubber Thefts Prevention Ordinance 

which require a purchaser of rubber to take out a licence do not render 
a forward contract for the sale of rubber entered into with an unlicensed 
purchaser illegal. 

The provisions of the Ordinance do not apply to forward contracts 
and a licence under the Ordinance is not necessary until delivery 'of 
rubber is taken by way of completion of the contract. 

TH I S w a s an act ion to recover d a m a g e s for breach of a contract 
entered into b e t w e e n the plaintiff C o m p a n y and t h e de fendant under 

w h i c h the plaintiffs agreed to se l l to t h e defendant 150 t o n s of rubber, 
de l ivery to be in equal quant i t ies of 25 tons m o n t h l y f rom A u g u s t , 1934, 
to December , 1935. 

T h e defendant accepted and paid for al l de l iver ies in respect of the 
m o n t h s of August , September , and October, 1934, but re fused to accept 
or pay for any rubber t endered thereafter . 

T h e grounds on w h i c h the de fendant den ied l iabi l i ty w e r e — 

(1) that the contract w a s an agreement to g a m b l e in differences and 
therefore unenforceable ; 

(2) that the contract w a s i l legal as the de fendant h a d n o t at the 
date of the contract a l i cence to deal in rubber i n accordance 
w i t h the t erms of sec t ion 3 of the Rubber Thef t s P r e v e n t i o n 
O r d i n a n c e ; 

(3) that the plaintiffs did not d u l y t ender t o t h e defendant the 
rubber in accordance w i t h t h e t e r m s of the contract . 

T h e learned District Judge , h a v i n g found i n f a v o u r of t h e plaintiff 
o n the issues (1) and ( 3 ) , he ld that as t h e de fendant w a s not a l i censed 
dea ler under the Rubber Thef ts P r e v e n t i o n Ordinance , the contract w a s 
prohibited and unenforceable . 

Hayley, K.C. ( w i t h h i m N. E. Weerasooria and D. W. Fernando), for 
plaintiff, a p p e l l a n t . — T h e provis ions of t h e Rubber Thef t s Ordinance 
do not apply to forward contracts but o n l y to purchases for i m m e d i a t e 
de l ivery . To ascertain the m e a n i n g of the w o r d purchase in sec t ion 3, 
i t is necessary to e x a m i n e v e r y carefu l ly t h e w h o l e of t h e Ordinance . 
T h e preamble of this Ordinance c o m m e n c e s — " W h e r e a s i t i s e x p e d i e n t 
t o m a k e special provis ion to prevent the f t s of r u b b e r . " T h e p r e a m b l e 
of a s ta tute m a y be l eg i t imate ly consu l t ed t o find out i ts m e a n i n g and 
k e e p i t s effect w i t h i n i ts real scope. (Maxwell on the Interpretation of 
Statutes, 7th ed>., p. 37.) It f o l l o w s t h e r e f o r e - f r o m t h e . p r e a m b l e that 
t h e scope of this Ordinance is to prevent t h e thef t s of rubber and n o t . t o 
control all dea l ings in rubber. A careful reading of the var ious sec t ions 
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brings one to t h e same conclusion. T h e w o r d purchase in sect ion 3 
applies only t o a purchase w i t h immediate del ivery. If the w o r d 
purchase applied to a forward contract t h e n i t w o u l d b e impossible 
t o comply w i t h t h e requirements of certain of the sections, e.g., sect ion 
8 A ( b ) . In re Mahmoucl and Ispahani1 is in fact an authority in favour 
of the appel lant . The Supreme Court of the Straits Se t t l ements i n 
t h e case of Syn Thong & Co. v. Tong Joo (Hoo) & C o . ' interpreted t h e 
w o r d purchase in a s imilar enactment as n o t referring to a forward 
contract. 

E v e n if the w o r d does apply to forward contracts the appel lant is st i l l 
ent i t l ed t o succeed. T h e Ordinance only prohibits a purchase wi thout a 
l i cence and not a sale . The sel ler in this case is an innocent party. A n 
un lawfu l act by the purchaser does not m a k e the act of the sel ler ipso facto 
unlawful . It i s not open to the purchaser to take advantage of his o w n 
wrong . " W h e n a contract m a y be performed either in a lawful w a y or in 
an un lawfu l w a y and if a party in the performance of h i s part of t h e 
contract, w i t h o u t the k n o w l e d g e of the other party, e lects t o perform 
it in an un lawfu l w a y , h e cannot b e heard to a l lege his o w n w r o n g . " — 
Bankes L.J. in In re Mahmoud and Ispahani (supra). (Bloxsome v. 
Williams'). There w a s an impl ied obl igation on the part of t h e 
respondent to use his best endeavours to obtain a l icence and h e 
m a d e no such endeavour. T h e appel lant is therefore ent i t led t o 
succeed. (In re Anglo-Russian Merchant Traders and John Batt & Co., 
London'). 

H. V. Perera, K.C. ( w i t h h i m E. F. N. Gratiaen and J. A. T. Perera) .— 
T h e provis ions of the Ordinance apply to forward contracts. T h e 
preamble cannot restrict the provis ions of t h e Ordinance. E v e n if a 
forward contract i s no t prohibited as such, the de l ivery of rubber t o an 
un l i censed person is an offence. T h e contract cannot be performed 
w i t h o u t a breach of the provis ions of sect ion 3 of the Ordinance. 
T h e contract w i l l , therefore, n o t b e enforced b y a Court of law. Though 
sect ion 3 specifically prohibits on ly a purchase, a sale is also inferential ly 
prohibited. T h e contract of purchase cannot be severed from t h e 
corresponding contract of sale . T h e case of B l o x s o m e v. Wi l l iams (supra) 
does not apply to the present case. T h e necess i ty for t h e defendant t o 
obtain a l icence w a s not before the minds of the parties at the t i m e t h e 
contract w a s en tered into. T h e r e could, therefore, b e n o obl igat ion express 
or impl ied on the part of the defendant to obtain or to endeavour t o 
obtain a l icence. T h e principle laid d o w n in the case of In re Anglo-
Russian Merchant Traders and John Batt & Co., London (supra) has , 
therefore , no application. 

' Hayley, K.C., in reply . 

J u n e 2 9 , 1 9 3 7 . POYSER S . P . J . — 

T h e plaintiff c o m p a n y and t h e defendant entered into a contract o n 
M a y 2 3 , 1 9 3 4 ( P 1 ) under t h e t erms of w h i c h t h e plaintiff company 
agreed t o se l l t o t h e defendant 1 5 0 tons of rubber, de l ivery to be in equal 

Cur. adv. vult. 

l(1921) 2 K. B. 731. 
1 Straitt Sett. Law Bep. (1929), Part I., p . 39. 

* 3B.& C. 232. 
' (1917) 2 K. B. 6SS. 
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quant i t ies of 25 tons m o n t h l y from A u g u s t , 1934, to January , 1935, 
p a y m e n t to be against tender in accordance w i t h t h e C h a m b e r of 
Commerce by- laws and condit ions of sa l e of rubber. 

T h e defendant accepted and paid for al l c la ims in respect of t h e m o n t h s 
o f Augus t , S e p t e m b e r , and October, 1934, but refused t o accept or p a y 
for any rubber t endered dur ing t h e m o n t h s of N o v e m b e r and D e c e m b e r , 
1934, and January , 1935. 

T h e plaintiff c o m p a n y c la imed Rs. 15,960 for breach of t h e sa id 
contract , and i t w a s agreed in t h e l o w e r Court that t h e y should b e g i v e n 
j u d g m e n t for th i s s u m " i n t h e e v e n t of the ir be ing f o u n d ent i t l ed t o 
damages ". 

T h e principal grounds o n w h i c h t h e defendant den ied l iabi l i ty w e r e :— 

(1) That t h e contract i n ques t ion w a s a n a g r e e m e n t to g a m b l e i n 
differences and therefore unenforceable . 

(2) That the defendant h a d not, a t t h e date of the contract , or a t a n y 
date, a l i cence to dea l i n rubber, the contract therefore w a s vo id 
and unenforceable , a n d n o act ion could b e m a i n t a i n e d for t h e 
reco v ery of d a m a g e s for t h e non-ful f i lment thereof. 

(3) That the plaintiff c o m p a n y did not d u l y t e n d e r to t h e de fendant 
in accordance w i t h t h e t e r m s of t h e contract , t h e rubber, 
de l iverable in N o v e m b e r and D e c e m b e r , 1934, and January , 1935. 

T h e learned Judge , in a careful and e x h a u s t i v e j u d g m e n t , f o u n d i n 
favour of t h e plaintiff c o m p a n y o n al l t h e i s sues f ramed w i t h t h e e x c e p 
t ion of the i ssues in regard to t h e de fendant not h a v i n g a l i cence t o d e a l 
i n rubber, and on these i s sues h e h e l d that as t h e de fendant w a s n o t a 
l i censed dea l er u n d e r t h e provis ions of t h e R u b b e r Thef t s Ordinance , 
1908, t h e contract w a s therefore prohib i ted b y l a w a n d unenforceable . 
H e consequent ly d i smissed t h e plaintiff's action. 

On behalf of t h e appel lant i t w a s argued, firstly, that t h e provis ions 
of the Rubber Thef t s Ordinance w e r e not appl icable t o forward contracts 
but only to purchases for i m m e d i a t e de l ivery , and t h a t t h e object of t h e 
Ordinance w a s to prevent rubber dea lers f r o m r e c e i v i n g s to l en property , 
secondly , that e v e n if t h e Ordinance did apply to forward contracts , 
t h e contract in this case w a s not a n u n l a w f u l or prohibi ted o n e as t h e 
Ordinance d id n o t requ ire se l l ers t o h a v e a l i cence . 

Mr. H. V. Perera, for t h e respondent , re l i ed o n s ec t ion 3 of t h e 
Ordinance and argued that t h e Ordinance w a s appl icable t o al l purchases 
of rubber w h e t h e r for i m m e d i a t e or fu ture de l ivery , and that if t h e 
purchaser w a s unl icensed , t h e contract w a s u n l a w f u l and unenforceable . 

T o dec ide these quest ions , i t i s first neces sary to care fu l ly e x a m i n e t h e 
prec ise t e r m s of the R u b b e r Thef t s Ordinance . 

A s A t k i n L.J. sa id in t h e case of In re Mahmoud and Ispahani*:— 
" W h e n t h e Court h a s to deal w i t h t h e ques t ion w h e t h e r a part icular 
contract o r c lass of contract i s prohib i ted b y s ta tute , i t m a y find a n 
e x p r e s s prohibit ion in t h e s tatute , or i t m a y h a v e t o infer t h e prohibi 
t i on from t h e fact that t h e s ta tute i m p o s e s a p e n a l t y u p o n t h e person 
enter ing into that c lass of contract . I n t h e la t ter case, o n e h a s t o e x a m i n e 
v e r y careful ly t h e prec i se t e r m s of t h e s ta tute i m p o s i n g t h e p e n a l t y 

1 (1921) 2 K. B. 731. 
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u p o n the individual. One m a y find that the s tatute imposes a penal ty 
u p o n an individual , and y e t does not prohibit the contract if it is m a d e 
w i t h a party w h o is innocent of the offence w h i c h is created b y the 
statute." 

T h e preamble of this Ordinance commences t h u s : — " W h e r e a s it i s 
expedient to m a k e special provision to prevent thefts of rubber." 

1 h a v e set this out w i t h a v i e w t o appreciating the real scope of the 
Ordinance. " T h e preamble of a s tatute m a y be leg i t imate ly consulted 
to find out its mean ing and keep its effect w i t h i n i ts real scope." (Maxwell 
on Interpretation of Statutes, 7th ed., p. 37, and cases cited therein.) 

T h e sections of t h e Ordinance to w h i c h reference is necessary are as 
fo l lows. Sect ion 3 upon w h i c h the respondent relied, is as fo l lows : — 

" F r o m and after the c o m m e n c e m e n t of this Ordinance, it shall be 
un lawfu l for any person to purchase rubber or to take de l ivery of 
rubber for sale or shipment , unless h e has been l icensed under this 
Ordinance to deal in rubber, or has received from the Government 
A g e n t a permit authorizing h i m to do so. A n y person w h o purchases 
rubber or takes de l ivery of rubber for sale or shipment wi thout be ing 
so l icensed, or wi thout such permit, shall be gui l ty of an offence against 
this Ordinance." 

In connect ion w i t h this sect ion it is to be noted that it is only unlawful 
t o purchase rubber or to take de l ivery of rubber for sale or shipment. 
T h e sale of rubber by an unl icensed person is not prohibited. 

Sect ions 4 and 5 deal w i t h the issue of l icences, sect ion 4 (2) requiring 
the premises to be stated at wh ich the business of a dealer in rubber is to 
be carried on, and sect ion 4 (4) permits the issue of l icences to Superin
tendents and Assistant Super intendents of estates to purchase rubber. 

Sect ion (j requires a l icensed dealer to have the words " Licensed 
Dealer in R u b b e r " painted in conspicuous let ters upon his l icensed 
premises . 
• Sect ion 7 makes provision w i t h regard to partners, and it wi l l be seen 
that only one l icence is required in respect of the same premises. 

Sect ion 8 (1) (a) makes it an offence for any person to sell or to del iver 
rubber or for a l icensed dealer t o purchase or take del ivery of rubber 
except b e t w e e n sunrise and unset . 

Sect ion 8 (1) (b) makes it an offence for any l icensed dealer to purchase 
or take de l ivery of rubber from any person not personal ly k n o w n to h im, 
under t w e l v e years of age, or from any estate labourer. 

Sect ion 8A (b) requires, inter alia, the sel ler of rubber to fill u p a 
declaration specifying the lands from w h i c h the rubber w a s produced. 

Sec t ion 9 requires a book to b e kept by l icensed dealers in w h i c h 
certain particulars are to be entered. These particulars all deal w i t h 
t h e purchase and de l ivery of rubber, amount bought , from w h o m , day of 
de l ivery , price, and similar matters. A seller, unless a l icensed dealer, 
i s hot required to k e e p books. 

Sec t ion 10 provides for the inspection of l icensed premises and books; 
Sec t ion 13 imposes a duty on l icensed dealers to k e e p scales on t h e 

l icensed premises . 
F r o m the above it w i l l b e seen that the object of the Ordinance, as it 

s tates , is to prevent thefts of rubber and t o carry out this object no t 
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o n l y are dealers l i censed but t h e p laces w h e r e t h e y are authorized t o 
dea l and rece ive t h e rubber t h e y purchase are control led and o p e n t o 
inspect ion. T h e Ordinance also appears to h a v e been, f ramed i n regard 
to the purchase of rubber w i t h i m m e d i a t e d e l i v e r y and not in regard 
to forward contracts . 

In regard to t h e lat ter class of contract m a n y of its provis ions are 
inapplicable and s o m e could not b e carried out . 

Sec t ion 8A ( b ) , e.g., could not b e compl i ed w i t h in t h e case of a forward 
contract by a firm of brokers for t h e y w o u l d i n al l probabi l i ty b e u n a b l e 
to specify the lands of w h i c h the rubber to b e de l ivered w a s the produce . 

Sec t ion 9 also indicates that the express ion " p u r c h a s e " does not 
refer to forward contracts as the var ious entr ies in t h e books are required 
to b e m a d e on ly w h e n the rubber is de l ivered. 

Hav ing considered this Ordinance as a w h o l e I a m of opinion that i t s 
provis ions do not apply to forward contracts and that a l i cence under 
this Ordinance is not necessary unt i l de l ivery of rubber is taken b y w a y of 
complet ion of a contract. 

T h e object of this Ordinance is', c learly , to p r e v e n t the purchase of 
s to len rubber, not to control all dea l ings in rubber, and to carry out 
these objects provis ions are m a d e that persons w h o purchase rubber 
and such rubber is de l ivered to t h e m h a v e to c o m p l y w i t h certa in 
regulat ions and to furnish informat ion as to t h e origin of e v e r y lo t of 
rubber they purchase. A l l these requirements are obv ious ly to prevent 
the purchase of and to trace s to len property . 

T h e Ordinance does not and w a s n e v e r intended, . i n : m y opinion, t o 
prohibit, e.g., a forward contract entered into between, t w o brokers after 
sunset , and if the respondent's content ion is correct, s u c h a contract 
w o u l d be unlawful . -

The Supreme Court of the Strai ts S e t t l e m e n t s h a v e c o m e to a s imi lar 
conclusion. The case of Syn Thong & Co. v. Tong Joo <Hoo) & Co. 1 

depended on the interpretat ion of sect ion 3 of t h e Rubber Dea ler s 
Ordinance ( L a w s of the Straits Se t t l ements , Vol . V., Cap. 212) w h i c h is 
as f o l l o w s : — 

" N o person shal l purchase, treat, or store rubber u n l e s s h e shal l h a v e 
been du ly l icensed in that behalf b y the l i cens ing , officer." 

The Court he ld " that the fact t h a t plaintiffs w e r e j i o t . t h e ho lders of a 
l i cence to purchase rubber u n d e r sect ion 3 of t h e . . R u b b e r Dea ler s 
Ordinance, did not render the contracts i l legal as the w o r d s ' p u r c h a s e 
r u b b e r ' in sect ion 3 do not refer to a forward contract . " A l i cence under 
t h e sect ion does not b e c o m e necessary unt i l d e l i v e r y is taken . W h e r e a 
contract is executory , t h e c ircumstance that o n e party is bound t o fulfil 
a certain condit ion before h e can l ega l ly perform t h e contract , and h a s 
not y e t done so, does not render t h e contract i tself i l l ega l" . 

I also agree w i t h Mr. Hay ley ' s a r g u m e n t that e v e n if t h e Ordinance 
did apply to forward contracts , t h e plaintiff c o m p a n y .are st i l l ent i t l ed 
to succeed. 

T h e J u d g e has he ld that the contract w a s a prohibi ted one , and apply
ing the principles set out in In re. Mahmoud and Ispahani (supra) he ld 
t h a t it w a s unenforceable . That case depended on t h e . t x u e construct ion 

1 Straits Sett. Law Rep. (1929) Part I., p. 39. ... 
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of an order of s tatutory effect m a d e under the Defence of the R e a l m 
Regulat ions . Th i s order prohibited any person from buying , se l l ing or 
o therwise deal ing in certain articles w h e t h e r s i tuated w i t h i n or w i thout 
t h e Uni ted Kingdom, except under and in accordance w i t h the terms of a 
l icence issued by the Food Controller. T h e sel ler had a l icence, the 
purchaser had. not. T h e Court he ld that as the contract w a s prohibited, 
t h e y w o u l d not enforce it e v e n on behalf of an innocent party. 

" T h e sole quest ion is w h e t h e r the statute means to prohibit the 
contract. If the contract is prohibited b y statute, the Court is bound 
not to render assistance in enforcing an i l legal contract ."—Scrutton 
L.J., p . 729. 

In this case the contract w a s not prohibited—the wording of sect ion 3 
of the Ordinance is v e r y different to the wording of the Order above 
referred to. 

It w a s argued that the fo l lowing w o r d s in this section—" it shal l be 
un lawfu l for any person to purchase rubber or to take de l ivery of rubber 
for sa le or sh ipment un les s h e h a s b e e n l i c ensed"—had t h e effect of 
m a k i n g the contract b e t w e e n the parties a prohibited one if the pur
chaser w a s unl icensed. 

I do not agree that if the purchaser commits an unlawful act the 
se l ler also ipso facto does. One cannot read into a penal statute, 
as into a contract, w o r d s necessary to g ive it w h a t has been cal led 
bus iness efficacy. 

T h i s case, i n m y opinion, fa l l s w i t h i n the c lass of case referred to b y 
Bankes L.J. in h i s judgment in In. re Mahmoud and Ispahani (supra), viz.. 
" t h e class of cases w h i c h say that w h e n a contract m a y b e performed 
e i ther in a l a w fu l w a y or in an un lawfu l w a y and if a party in the per
formance of h i s part of t h e contract, w i thout the k n o w l e d g e of the other 
party, e lec ts to perform it in an unlawful way . h e cannot be heard 
to a l lege h i s o w n w r o n g " . 

Of this c lass of case Bloxome v. Williams1 is an example . This case 
w a s not overruled b y In re Mahmoud and Ispahani (supra) although 
in the latter case the Court did disapprove of a d ictum of McCardie J. 
(Brightman v. Tate') to the effect that there is some qualification admis

s ible to t h e establ ished rule of l aw that t h e Court wi l l never lend its aid 
i n t h e enforcement of a contract w h i c h is ab initio i l legal. 

There is not t h e s l ightest doubt in this case that the plaintiff w a s an 
innocent party and not a part iceps criminis. 

The ev idence of Mr. Shand on this point, and the Judge accepts h i s 
e v i d e n c e " o n th i s and every o ther p o i n t " is " I did not know that the 
defendant w a s not qualified to buy rubber because h e had no l icence. 
I regarded h i m as a g e n t l e m a n of s tanding w h o w o u l d observe all pro
v i s ions of t h e law. H e n e v e r to ld m e nor did I h a v e any information 
that h e had no l icence to deal in rubber. I did not inquire if h e had a 
l i cence or n o t " . 

O n the other hand the defendant made no effort to obtain a l icence, 
and if th i s appeal could not be decided on other grounds it might b e 

» 3 B. & C. 232. * (1919) I. K. B. 463. 
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dec ided against the respondent o n t h e ground that t h e r e w a s an i m p l i e d 
obl igat ion on h i s part t o u s e h i s b e s t endeavours t o obta in a l i cence and 
h e m a d e n o s u c h endeavour . ( S e e In re Anglo-Russian Merchant Traders 
and John Batt & Co., London1.) 

F o r these reasons I d o n o t consider i t i s c o m p e t e n t for the de fendant 
to r e l y o n h i s o w n breach of t h e l a w , a s suming t h e r e was such a breach, 
and I th ink the J u d g e w a s w r o n g in ho ld ing that t h e pr inc ip les enunc ia ted 
i n In re Mahmoud and Ispahani {supra) are appl icable to th i s case. 

T h e r e i s on ly o n e other po int to w h i c h I n e e d briefly refer, viz. , that 
t h e plaintiffs did not d u l y t ender t o t h e de fendant t h e rubber de l iverable 
f rom N o v e m b e r , 1934, t o December , 1935. 

In connect ion w i t h th i s a r g u m e n t re ference w a s m a d e t o t h e S a l e of 
Goods A c t but as t h e J u d g e points out, tender , according to t h e contract , 
w a s to b e m a d e in accordance w i t h t h e C h a m b e r of C o m m e r c e b y - l a w s 
and this the plaintiff c o m p a n y d u l y did. 

Further the J u d g e finds, and t h e ev idence a m p l y supports h i s finding, 
that the defendant n e v e r in tended t o take d e l i v e r y of t h e rubber t e n d e r e d 
during these months . 

I w o u l d a l l o w t h e appeal a n d d irect that d e c r e e b e en tered for t h e 
plaintiff c o m p a n y as prayed for w i t h costs b o t h h e r e and be low. 

FERNANDO A.J.—I agree. 
Appeal allowed. 


