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Civil Procedure Code, sections 86(2), 241, 245 and 247 - Claim under section 
241-Claimant absent on the day of inquiry - Counsel not ready to proceed with 
the case-Can the claimant seek redress from the Court of Appeal ?- Is there a 
specific remedy available to him?

HELD:

(i) A person whose claim was dismissed for default of appearance 
must bring an action under section 247; he should not move to 
re-open the claim inquiry by explaning the default on the ground 
that the order was made ex parte.

(ii) An order disallowing a claim, in the absence of the claimant on 
the date fixed for inquiry, of which the claimant had notice is an 
order for which conclusive character given by section 245 attaches.

APPLICATION for leave to appeal from an order of the District Court of Mt. 
Lavinia.
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June 14,2005 
.WIMALACH ANDRA, J.

T h is  is a n  ap p lica tio n  fo r le a v e  to  a p p e a l fro m  th e  o rd e r of th e  le a rn e d  
A d d itio na l D istrict J u d g e  of M o u n t L av in ia  d a te d  1 9 .0 8 .2 0 0 4 .

T h e  fa c ts  re le v a n t to  th is  ap p lica tio n  a re  brie fly  a s  fo llo w s :

T h e  1s t to  4 th  d e fe n d a n t - re s p o n d e n t - re s p o n d e n ts  (1 s t to  4 th  
d e fe n d a n ts ) a re  p a rtn e rs  o f th e  firm  c a lle d  a n d  kn o w n  a s  Sari Kingdom. 
T h e  d e fe n d a n ts  so u g h t a n d  o b ta in e d  a  bill p u rch as in g  fac ility  from  th e  
p la in tiff- re s p o n d e n t - re s p o n d e n t (p la in tiff). H o w e v e r  th e  d e fe n d a n ts  
d efau lted  in m ak in g  th e  p aym en ts . T h e re a fte r th e  plaintiff filed action  jointly 
an d  s e v e ra lly  ag a in s t the1 st to  4th  d e fe n d a n ts  fo r th e  re co very  of a  sum  of 
R s .1 ,0 9 1 ,3 3 9 .0 3  from  th e  1 st to  4th  defendants. T h e  C ourt issued sum m ons  
o n  th e  1st to  4 th  d e fe n d a n ts  an d  on th e  s u m m o n s  re tu rn a b le  d a te  th e  

d e fe n d a ts  w e re  a b s e n t an d  u n re p re s e n te d . T h e re a fte r  th e  C o u rt fixed  the  
c a s e  fo r ex-parte trial.

O n  0 5 .0 3 .2 0 0 2  th e  lea rn ed  Additional District Ju d g e  of C o lom bo  en tered  
ex-parte ju d g m e n t in fav o u r of th e  plaintiff an d  th e  C ourt o rdered  that the ex 
parte d e c re e  b e  s e rv e d  on  th e  d e fe n d a n ts . T h e  d e c re e  w as  served  on th e  
d e fe n d a n ts . C o n seq u en tly , th e  1 st d e fe n d a n t filed an  app lication  to  v a c a te  
th e  ex-parte ju d g e m e n t in th e  D istric t C o u rt of C o lo m b o . T h e  inqu iry  into  
th e  sa id  ap p lica tio n  m a d e  u n d er section  8 6 (2 )  of the Civil P ro ced ure  C o d e  

w a s  p e n d in g  in th e  D istrict C o u rt of C o lo m b o . D e sp ite  th e  ex-parte d e c re e  
b e in g  s e rv e d  on  th e  2 n d  to  4 th  d e fe n d a n ts , th e y  m a d e  no a ttem p t to h a v e  
th e  ex-parte ju d g m e n t e n te re d  a g a in s t th e m  v a c a te d . T h e  pla in tiff th en  
m a d e  a n  ap p lica tio n  for th e  ex ec u tio n  of th e  d e c re e  ag a in s t th e  2 n d  to 4 th  
d e fe n d a n ts  a n d  th e  C o u rt iss u e d  a  w rit o f e x ec u tio n  ag a in s t th em . U p o n  
re c e iv in g  th e  w rit, th e  fisca l s e iz e d  th e  g o o d s  b e lon g in g  to th e  a fo re s a id  
p a rtn e rs h ip  b u s in e s s  of th e  1 st to  4 th  d e fe n d a n ts , th e  Sari Kingdom, 
on 2 9 .1 0 .2 0 0 3  fro m  its sh o w  ro o m s at M a je s tic  C ity, L iberty  P la z a  an d  
W e lla w a tte . T h e  1 st d e fe n d a n t m a d e  a  c la im  in th e  District C ourt of M o u n t 
L av in ia  u n d e r section  2 4 1  of th e  Civil P ro c e d u re  C o d e , c la im ing  the goods  
s e iz e d  from  th e  M a je s tic  C ity  sh o w  room . T h e  sa id  ap p lica tion  w as  g iven  
th e  n u m b e r 2 5 8 /3 /C L  b y  th e  D istric t C o u rt of M o u n t L av in ia . T h e  p laintiff 
file d  o b jec tio n s  to  th e  sa id  a p p lic a tio n  a n d  th e  C o u rt fixed  th e  m a tte r for 
inqu iry  to  b e  h e ld  on 1 9 .0 8 .2 0 0 4 .  O n  th a t d a y  a  la w y e r a p p e a re d  for th e  
c la im a n t, th e  1s t d e fe n d a n t  a n d  m o v e d  fo r a  p o s tp o n e m e n t of th e  

inq u iry  on  th e  g ro u n d  th a t th e  1st d e fe n d a n t’s se n io r co u n se l h ad  by
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m is ta k e  ta k e n  d o w n  th e  s a id  d a te  in h is  d ia ry  a s  a  c a llin g  d a te  fo r  th e  

plain tiff to  file  o b je c tio n s . E v e n  th e  1s t d e fe n d a n t w h o  w a s  th e  c la im a n t  
w a s  ab sen t. T h e  le a rn e d  ju d g e  a fte r h e a rin g  th e  s u b m iss io n s  m a d e  b y  th e  
co u nse l d is m is s e d  th e  1s t d e fe n d a n t’s a p p lic a tio n  on  th e  b a s is  th a t  it is 

an  im p e ra tiv e  re q u ire m e n t fo r  th e  c la im a n t to  b e  p re s e n t in C o u rt o n  th e  
d a te  o f th e  inquiry, a n d  th a t in  th is  in s ta n c e  th e  c o u n s e l w h o  w a s  p re s e n t  
in C o u rt w a s  n o t re a d y  to  p ro c e e d  w ith  th e  inquiry.

T h e  q uestion  th a t a ris e s  is, w h e n  th e  c la im a n t’s  ap p lica tio n  is d is m iss ed  
d u e  to  w a n t o f a p p e a r a n c e  o f th e  c la im a n t a n d  h is  c o u n s e l, w h a t  is th e  
re m e d y  a v a ila b le  to  th e  c la im a n t. C a n  h e  s e e k  re d re s s  fro m  th e  C o u rt o f  

A p p e a l b y  filing a n  ap p lica tio n  fo r  le a v e  to  a p p e a l fro m  th e  sa id  o rd e r w h e n  
th e  C iv il P ro c e d u re  C o d e  h a s  p ro v id e d  a  s p e c ific  re m e d y  u n d e r  s e c tio n  

2 4 7 ?  T h e  a n s w e r  to  th is  q u e s tio n  is fo u n d  in th e  w e ll c o n s id e re d  ju d g m e n t  
p ro n o u n c e d  b y  W o o d  R e n to n , J . in th e  c a s e  o f Muttu Menika Us. 
Appuham/1) In th is  c a s e  th e  S u p r e m e  C o u rt h e ld  th a t, a  p e rs o n  w h o s e  

cla im  w a s  d is m iss ed  fo r  d e fa u lt o f a p p e a ra n c e  m u s t b ring  a n  ac tio n  u n d e r  
section 2 4 7 ;  h e  should  not m o v e  to  re -o p e n  th e  c la im  inqu iry  (b y  ex p la in in g  

th e  d e fa u lt)  on  th e  g ro u n d  th a t  th e  o rd e r  w a s  m a d e  ex-parte. It w a s  a ls o  

held  th a t w h e n  th e  le g is la tu re  h a s  e n a c te d  a  p a rtic u la r  re m e d y  fo r  a  
g rie v a n c e  in te rm s  w h ich  s h o w  th a t it in te n d e d  th a t re m e d y  to  b e  th e  o n ly  

o n e  o p e n  to  an  a g g r ie v e d  p arty , re d re s s  c a n n o t b e  s o u g h t b y  a n y  o th e r  

form  of p ro cee d in g s .

S e c tio n  2 4 7  o f th e  C iv il P ro c e d u re  C o d e  s ta te s  t h u s :

‘T h e  p a rty  a g a in s t w h o m  a  o rd e r  s e c tio n  2 4 4 ,  2 4 5  o r 2 4 6  is p a s s e d  
m a y  ins titu te  in a c tio n  w ith in  fo u rte e n  d a y s  fro m  th e  d a te  o f su c h  o rd e r to  

es tab lis h  th e  righ t w h ic h  h e  c la im s  to  th e  p ro p e rty  in d is p u te , o r to  h a v e  
th e  sa id  p ro p e rty  d e c la re d  lia b le  to  b e  so ld  in e x e c u tio n  o f th e  d e c r e e  in 
his fav o u r, s u b je c t to  th e  re su lt of su c h  s e c tio n , if a n y , th e  o rd e r  s h a ll b e  

conclusive."

In Muttu Menika V s . Appuhamy (S u p r a )  W o o d  R e n to n , J . a t  p a g e  3 2 8  

o b s e rv e d  th u s :

“T h e re  ca n  b e  n o  d o u b t b u t th a t a n  ex-parte o rd e r  w ith in  th e  m e a n in g  of 
th is g ro u p  o f se c tio n s , and I th in k , th e re fo re , th a t in te rm s  o f s e c tio n  2 4 7  it 
is co n c lu s iv e , u n le s s  th e  p a rty  a g g r ie v e d  b y  it b rin g s  th e  a c tio n  fo r  w h ich  
th a t sec tio n  p ro v id e s .”
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T h e  lea rn ed  C o u n s e l fo r th e  plaintiff re fe rred  to  th e  S u p re m e  C o u rt c a s e  
o f Marikkax V s . Marikkar(2K In th is  c a s e , D e  S a m p a y o , J . a fte r  e x a m in in g  
th e  local a n d  Ind ian  au th orities , a n d  upon  a  co n s idera tio n  of th e  princ ip les  
invo lved  in th e  p ro c e d u re  laid  d o w n  in sectio ns  241  to  2 4 7 , held  th a t w h e n  
th e  d a te  o f th e  inqu irty  h a s  b e e n  no tified  a n d  th e  p ro c e e d n g  is o th e rw is e  
re g u la r, a n d  w h e re  th e re fo re  it is  th e  d u ty  o f th e  c la im a n t to  a p p e a r  a n d  
a d d u c e  e v id e n c e  in su p p o rt of h is  c la im  but h e  fa ils  to  d o  so , th e  C o u rt is 
w ith in  its p o w e rs  in d is a llo w in g  h is  c la im , a n d  th a t a n  o rd e r so  m a d e  is 
e q u iv a le n t to  a n  o rd e r a fte r  in v es tig a tio n  u n d e r sectio n  2 4 5  of o ur C o d e  
a n d  is c o n c lu s iv e  a g a in s t th e  c la im a n t, u n le s s  h e  b rings an  ac tio n  u n d e r  
se c tio n  2 4 7 .

In th e  c a s e  o f Isohamine V s . Munasinghe(3) It w a s  h e ld  th a t a n  o rd e r  
d is a llo w in g  a  c la im , in th e  a b s e n c e  of th e  c la m a n t on  th e  d a te  fixed  for 
inquiry, o f w h ich  th e  c la im a n t h a d  n o tice , is a n  o rd e r  to  w h ich  co n c lu s iv e  
c h a ra c te r  g iv en  b y  sectio n  2 4 5  of th e  C iv il P ro c e d u re  C o d e  a tta c h e s .

In th e  c irc u m s ta n c e s , it is m y  c o n s id e re d  v ie w  th a t re c o u rs e  m u st b e  

first so u g h t in te rm s  o f sectio n  2 4 7  of th e  C iv il P ro c e d u re  C o d e  an d  not by  
w a y  o f a p p e a l. O n  th is  g ro u n d  a lo n e  th e  a p p lic a tio n  fo r le a v e  to  a p p e a l 
sh o u ld  b e  d is m is s e d .

In th e  light o f th e  a b o v e  m e n tio n e d  d ec is io n s , it a p p e a rs  to  m e  th a t th e  
o rd e r o f d is m iss a l of th e  1st d e fe n d a n t’s c la im  ac tio n  filed  u n d e r sectio n  

24 1  o f th e  C iv il P ro c e d u re  C o d e , fo r w a n t o f a p p e a ra n c e  of th e  c la im a n t  
a n d  h is  c o u n s e l on  th e  d a te  of th e  inqu iry, ta n ta m o u n ts  to  a n  o rd e r m a d e  
u n d e r section  2 4 5  of th e  C ivil P ro c e d u re  C o d e . T h e  1 st d e fe n d a n t has  not 
re s o rte d  to  th e  re m e d y  p ro v id e d  b y  s e c tio n  2 4 7  of th e  C iv il P ro c e d u re  
C o d e . A s  no p ro c e e d in g s  w e re  ta k e n  u n d e r s e c tio n  2 4 7  th e  o rd e r m a d e  
b y  th e  lea rn ed  ju d g e  on 1 9 .0 8 .2 0 0 4  h as  conclus ive  effect. H e n c e  no ap p ea l 
lies  to  th is  C o u rt fro m  su ch  o rd er. A c co rd in g ly , th e  1 st d e fe n d a n t ca n n o t  
m a in ta in  th e  a p p lic a tio n  for le a v e  to  a p p e a l m a d e  to  th is C o u rt.

F o r th e s e  re a s o n s  w e  re fu s e  to  g ra n t le a v e  to  a p p e a l an d  d ism iss  th e  
1 st d e fe n d a n t's  a p p lic a tio n  fo r le a v e  to  a p p e a l w ith  costs .

S O M A W A N S A , J. —  I a g re e .

Application dismissed.


