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Delict— Dunning down case— Negligent driving of motor car by minor son who lives 
with his father and is dependent on him— Gar owned by the father— Liability 
of the father for the son’s negligence—Quantum of damages.

"Where, in a running down case, f ho evidenco establishes that the car which 
was drivon negligently was driven with tho express authority o f t-ho owner 
o f  tho car, tho owner will not bo held liablo for tho negligent driving unless tho 
evidenco also justifies tho conclusion that tho car was driven on tho owner’s 
behalf. Tho more giving o f authority to drivo does not by itself establish 
tho ossontial fact that there was authority to drive on the owner's behalf.

The ownor, howovor, will be held liablo if he fails to repel tho presumption 
that tho ownership o f a vehicle furnishes prima facie evidence that the negligent 
driver was either the ownor himself, or some servant or agent o f  his.

The defendant’s minor son, aged 19, asked his father one morning whether 
ho could “ have the (father’s) car for a few minutes” , and the requesb was 
granted. A little while later, the plaintiff (aged about 15) was injured in 
consequence o f  tho negligent driving o f the car by tho defendant’s son. 
Although the defendant stated in evidenco “  I  did not send my son on any 
errand o f mine. He took the cor for his own purposes ” , the evidence established 
that the son, who was a student in a fashionable area in Colombo, was maintained 
by and living with the defendant and that ho used to drive the cor off and on. 
The son, when ho gavo evidence, did not state that the actual purpose for 
which ho used tho car at the time of the accident fell outside the scope o f the 
father’s duty to maintain his son.

Held, that tho defendant was liablo for tho negligent driving o f his car by 
his minor son.

Held further, that tho trial Judgo's award o f I?s. 90,000 as damages was 
excessive in tho circumstances of the prosent case and should bo reducod to 
a sum of Its. 15,000. Dias v. Silva (55 N. L. It. 7) distinguished.
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J a n u a ry  2 9 , 1971. H . N . G . F e r n a n d o , C .J .—

A b o u t  8 a .m . o n  th e  m orn in g  o f  M a rch  9 th  1962 , th e  d e fe n d a n t ’ s 
m in or  so n  (th e n  a g e d  19) asked h is  fa th e r  w h e th e r  h e  c o u ld  " h a v e  
th e (fa th e r ’s ) ear  f o r  a  fe w  m inu tes ” , a n d  th is  r e q u e s t  w a s g ra n ted . 
A b o u t  8 .3 0  a .m . th a t  m orn in g , th e  car  w h ile  b e in g  d r iv e n  b y  the 
d e fe n d a n t ’ s s o n  k n o c k e d  d o w n  an d  in ju red  th e  p la in t iff . I n  th is  a c t io n  
filed  a g a in st th e  d e fe n d a n t , the D is t r ic t  J u d g e  h e ld  th a t  th e  p la in t if f  
w as in ju re d  in  co n s e q u e n c e  o f  th e n eg lig en t d r iv in g  o f  th e  ear, a n d  th at 
fin d in g  h a s n o t  b e e n  ch a llen ged  in ap p ea l. B u t  th e  d e cre e  a w a rd in g  
d a m a g es in  R s . 3 0 ,0 0 0  against th e  d e fe n d a n t h a s  b e e n  ch a lle n g e d  on  
tw o  o th e r  g ro u n d s , fir s t ly  th at th e  d e fe n d a n t  w a s  w ro n g ly  h e ld  liab le  
fo r  th e  n e g lig e n t  d r iv in g  o f  th e ca r  b y  h is  m in o r  so n , a n d  se c o n d ly  th a t 
in a n y  e v e n t  th e  a w a rd  o f  dam ages w as e x ce ss iv e .

T h e  re fe re n ce s  t o  v a r io u s  d ecision s as to  th e  lia b ility  o f  th e  o w n e r  
o f  a v e h ic le  d r iv e n  b y  a  p erson  o th e r  th a n  h is  s e r v a n t , w h ich  cou n se l 
o n  b o th  s id es m a d e , h a v e  assisted m e  to  a p p r e c ia te  th a t  th e  so lu tion  
to  th e  p r o b le m  in  con s id era tion  is t o  b e  fo u n d  in  2  o r  3 d e c is io n s  o f  th e  
C ou rts  in  E n g la n d .

I n  Barnard v. Sully 1 i t  w as d e c id e d , fo l lo w in g  a n  u n r e p o r te d  case 
o f  1926, th a t  p r o o f  o f  th e  ow nersh ip  o f  a  v e h ic le  fu rn ish ed  p r im a  facie  
e v id e n ce  th a t  th e  v e h ic le  w as a t th e  m a ter ia l t im e  b e in g  d r iv e n  b y  th e  
ow n er , h is  a g e n t  o r  se rv a n t. In  th a t p a r t icu la r  ease  th e  o n ly  e v id e n ce  
a v a ila b le  w as th a t  th e  d e fen d a n t o w n e d  th e  v e h ic le  w h ich  h a d  been  
n e g lig e n tly  d r iv e n  a n d  th ere  w as n o  in d ica t io n  a s  t o  th e  id e n t ity  o f  th e  
p erson  w h o  d r o v e  i t  o r  as to  the p u rp o se  fo r  w h ich  it  w as d r iv e n . T h e  
d e fe n d a n t  w a s h e ld  lia b le  u pon  th e  p r im a  fa c ie  e v id e n ce .

T h e  ease  o f  I lf  will v. Boncin 2 is o f  sp ecia l in te re s t  a n d  im p o rta n ce . 
T h e  e v id e n ce  esta b lish ed  th at th e m in o r  son  o f  th e  o w n e r  h a d  been  
o rd e re d  n o t  t o  d r iv e  th e  ow n er 's  ca r  w ith o u t th e  p erm iss ion  o f  th e  la tter  
o r  o f  his w ife , th a t  on  th e p a rticu la r  o c ca s io n  th e  w ife  in  th e  o w n e r 's  
a b se n ce  g a v e  th e  son  perm ission  to  d r iv e  th e  ear , th a t  th e  s o n ’s p u rp o se  
w h ich  w as k n o w n  to  th e  w ife  w as to  c o n v e y  so m e  o f  th e  s o n ’s fr ien d s 
to  som e  d e s t in a t io n , a n d  th at th e  jo u r n e y  w as o f  n o  c o n ce rn  to  th e  ow n er 
o r  h is w ife . T h e  C ou rt o f  A p p ea l re fe rred  t o  th e  d e c is io n  in Barnard 
v. Sully in  th e  fo l lo w in g  term s :—

“  I t  is tru e  th a t  i f  a p la in tiff  p rov es  th a t  a  v e h ic le  w as n e g lig e n tly  
d r iv e n  a n d  th a t  th e  d e fen d a n t w as its  o w n e r , a n d  th e  C o u rt  is le ft 
w ith o u t  fu r th e r  in fo rm a tio n , it  is le g itim a te  t o  d r a w  th e  in feren ce  th a t 
th e  n e g lig e n t d r iv e r  w as c ith er  th e  o w n e r  h im s e lf, o r  so m e  se rv a n t o r  
agen t o f  h is  : (Barnard v. Sully) ; but in th e  p resen t ca se  all th e  fa c ts  
w ere a s ce rta in e d  a n d  th e ju d g e  w as n o t le ft t o  d r a w  an  in fe re n ce  fro m  
in co m p le te  d a ta . ”

1 1931 Times L. B. 637. ’  (1940) 1 1\. n , JSS.
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d u  P a r c q  L . J .  m a d e  th e  fo llo w in g  fu rth er o b s e rv a t io n s  :—

“  T h e  d r iv e r  o f  a  c a r  m a y  n o t  be  th e  o w n e r ’s s e rv a n t, a n d  th e  
o w n e r  w ill b e  n e v e r th e le ss  lia b le  fo r  h is n e g lig e n t  d r iv in g  i f  i t  b e  p r o v e d  

th a t  a t  th e  m a te r ia l t im e  h e h a d  a u th o r ity , e x p re s s  o r  im p lied , t o  
d r iv e  o n  th e  o w n e r ’s  b e h a lf. S u ch  lia b ility  d e p e n d s  n o t  o n  o w n ersh ip , 

h u t o n  th e  d e le g a t io n  o f  a  ta sk  o r  d u ty . ”

“  In  Parker v. Miller th is  C ou rt d iffered  fr o m  a  D iv is io n a l C ou rt as  to  

th e  e ffe c t  o f  t h e  e v id e n ce , b u t  n o t , a p p a r e n t ly , as t o  th e  la w . T h e  
r e p o r t  is m e a g re , b u t  i t  w ou ld  seem  th a t  th e  d e fe n d a n t , w h o  h a d  b e e n  

fa k in g  a  fr ie n d  a n d  th e  fr ie n d ’s d a u g h ter  f o r  a  d r iv e , g o t  o u t  o f  
th e  car  a n d  p e r m it te d  o r  recpiested th e  fr ie n d  to  d r iv e  h im s e lf  an d  
h is  d a u g h te r  h o m e . T h e  C o u n ty  C ou rt J u d g e  w h o se  d e c is io n  o n  

qu estion s  o f  fa c t  w a s  o f  cou rse  n o t . o p e n  t o  re v ie w , m u st, I  th in k , 
h a v e  d ra w n  th e  in fe re n ce  th a t  th e  d e fe n d a n t  h a d  d e le g a te d  th e  
task s o f  c o n v e y in g  th e  fem a le  passen ger t o  h er  d e s tin a t io n  a n d  o f  

lo o k in g  a fte r  th e  c a r  to  h is fr ie n d , w h o  w as th e r e fo r e  in ch a rg e  o f  th e 

ca r  as his a g e n t, a n d  n o t  m e re ly  as a ba ilee . ”

“ I f ,  fo r  in s ta n ce , a  fa th e r  con sen ts to  h is  y o u n g  so n  in v it in g  a 
g u e s t  t o  th e  fa m ily  h o m e , a n d  th en  p e r m its  h im  t o  use th e  fa t h e r ’s 
ca r  fo r  th e  e n te r ta in m e n t  o r  con v en ien ce  o f  th e  g u e s t , i t  m a y  w ell b e  a 
ju stifia b le  c o n c lu s io n  th a t  th e  son  is d r iv in g  f o r  a n d  o n  b e h a lf  o f  th e  

fa th er . U lt im a te ly  th e  q u estion  is a lw a ys o n e  o f  fa c t . ”

“ N e ith e r  th e  a p p e lla n t  n o r  M ad a m e B o n v in  w a s resp on sib le  fo r  

th e  -welfare o f  th e  g ir ls , a n d  I  am  n o t  sa tis fied  th a t  M a d a m e  B o n v in  
e v en  a p p r o v e d  o f  th e  jou rn e y , m u ch  less th a t  sh e  reg a rd e d  its 

p e r fo rm a n ce  a s  a  d u t y  to  b e  d e leg ated  to  h er  son . T h e  p la in t iff  
has fa iled  to  sh o w  m o r e  th a n  a b a ilm en t o f  th e  ca r  b y  th e  a p p e lla n t 
to  th e  p e rso n  r e sp o n s ib le  fo r  d r iv in g  it  n e g lig e n tly . ”

T h e  lea rn ed  D is t r ic t  J u d g e  w h o  tried  th e  in s ta n t ca se  a p p ea rs  to  h a v e  

rested  h is  d e c is io n  a g a in s t  th e  d e fen d a n t o n  th e  m e r e  fa c t  th a t  in  th is  
case th e  ow n er , th e  d e fe n d a n t , h a d  g iv e n  h is  m in o r  so n  e x p re ss  a u th o r ity  

l o  d r iv e  th e  c a r  o n  th is  p a rticu la r  o c c a s io n ; a n d  i f  th e  J u d g e  d id  so , 
h e  w as c le a r ly  w r o n g , f o r  th e  m ere  g iv in g  o f  a u th o r ity  to  d r iv e  d o e s  

n o t  b y  it s e lf  e s ta b lish  th e  essentia l fa c t  th a t  th e re  w a s a u th o r ity  to  d r iv e  
o n  the owner's behalf. T h e  d ec is ion  can  th e re fo re  b e  u p h e ld  o n ly  i f  th e 
e v id e n ce  ju stifie s  th e  co n c lu s io n  th a t  th e ca r  w a s d r iv e n  o n  th is  o cca s ion  

o n  th e  o iy n e r ’s  b e h a lf .  -

T h e  ju d g m e n t  in  Heimlt v. Bonvin w as a p p lie d  b y  th e  P r iv y  C ou n cil 

in  th e  ca se  o f  Rambarran v. Gurrucharran1. I n  th a t  ca se , i t  w as esta b lish ed  
b y  th e  e v id e n ce  t h a t  th e  ow n er  o f  th e car n e ith e r  d r o v e  it  h im se lf, n or

1 (1070) 1 A. E. E. 749.
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e m p lo y e d  a  p a id  d r iv e r  fo r  th e  car. T h re e  o f  th e  d e fe n d a n t ’s  son 3 h a d  

d r iv in g  lic e n ce s , a n d  o n e  o r  o th er  o f  th em  u se d  t o  d r iv e  th e  ow n e r  w h en  

th e la t te r  r e q u ir e d  th e  u se o f  th e car  fo r  h is  o w n  p u rp o se s . T h e  o w n e r  
g a v e  e v id e n c e  o f  th e  sp ecific  p u rp oses f o r  w h ich  h e  w o u ld  th u s use th e  
car, a n d  s t a t e d  t h a t  o n  th e  o cca sion  w h en  th e  a c c id e n t  o c cu rre d  th e  ca r  
w as n o t  b e in g  d r iv e n  f o r  a n ) ' o f  these p u rp o se s . H e  s ta te d  a lso  th a t  a n y  
o f  th e  th r e e  so n s  w h o  w ere licensed  d r iv ers  h a d  a u th o r ity  to  use th e  ca r  
fo r  th e ir  o w n  p e r so n a l pu rposes. O n  th e  r e le v a n t  o c ca s io n , w h ich  
o c cu rr e d  o n  a  S u n d a y , th e  car was d r iv e n  b y  o n e  o f  th ese  son s, a n d  a fte r  
th e  a c c id e n t  a  w o m a n  an d  fo u r  o th er  p e r s o n s  w e re  seen  to  g e t o u t  o f  
th e ca r .

T h e  P r iv y  C o u n c il  h e ld  th a t o n  th is  e v id e n c e  th e  ow n er  rep e lled  
th e in fe r e n c e  a r is in g  fr o m  his ow n ersh ip  th a t  th e  ca r  h a d  been  d r iv en  
b y  h is  s e r v a n t  o r  a g en t. I n  reach ing  th is  c o n c lu s io n  th e ir  L o rd sh ip s  
s ta te d  as fo l lo w s  :—

“  T h e  a p p e lla n t , i t  is true, co u ld  n o t ,  e x c e p t  a t  h is  p er il, le a v e  
c o u r t  w it h o u t  a n y  o th er  k n ow led g e  th a n  t h a t  th e  ca r  b e lon g ed  to  
h im . B u t  h e  c o u ld  repel an y  in fe ren ce , b a se d  o n  th is  fa c t , th a t  th e  
d r iv e r  w a s  h is  s e r v a n t  o r  agen t in  e ith e r  o f  t w o  w a y s . O ne, b y  g iv in g  
o r  ca llin g  e v id e n c e  as to  L eslie ’s o b je c t  in  m a k in g  th e  jo u r n e y  in  
q u e s t io n , a n d  esta b lish in g  that- it  se rv ed  n o  p u rp o s e  o f  th e  a p p e lla n t. 
T w o , b y  s im p ly  assertin g  th at th e  ca r  w a s  n o t  b e in g  d r iv en  fo r  a n y  
p u r p o s e  o f  th e  ap p e lla n t, and p r o v in g  t h a t  a sse rtio n  b y  m eans o f  
su ch  s u p p o r t in g  e v id e n ce  as w as a v a ila b le  t o  h im . I f  th is  su p p ortin g  
e v id e n c e  w a s  su ffic ie n tly  cogen t a n d  c r e d ib le  t o  b e  a c ce p te d , i t  is 
n o t  t o  b e  o v e r t h r o w n  s im p ly  becau se  th e  a p p e lla n t  ch ose  th is w a y  o f  
d e fe a t in g  th e  r e sp o n d e n t ’s case in stea d  o f  th e  o th e r . O nce  h e h a d  
th u s  p r o v e d  th a t  L eslie  w as n o t  d r iv in g  as Jn's s e rv a n t o r  ag en t, th e n  
th e  a c tu a l p u r p o s e  o f  Leslie on  th a t  d a y  w as ir re le v a n t . ”

In  lo o k in g  f o r  ass is ta n ce  from  th e cases c it e d  a b o v e ,  I  b e a r  in m in d  th e  
o b s e rv a t io n  in  Ilcicill v. Bo min th a t  th e  q u e s t io n  fo r  d ec is ion  in  th e  
in stan t ca se , w h ich  is w hether the d e fe n d a n t ’s s o n  d r o v e  th e  car on  th is  
o c ca s io n  o n  b e h a l f  o f  h is  father, is u lt im a te ly  o n e  o f  fa c t . T h e  d e fe n d a n t 
s ta ted  in  e v id e n c e  “  I  d id  n ot send m y  so n  o n  a n y  errand  o f  m ine. H e  
to o k  th e  ca r  f o r  h is  o w n  p u rp oses.............. H e  w a s a s t u d e n t . I  w as m a in ta in 
in g  h im  a n d  h e  w a s liv in g  w ith  m e. H e  w a s  d e p e n d e n t  on  m e. H e
d id  n o t  te ll m e  w h ere  h e w anted  to  g o  in  th e  c a r ............ H e  u sed  to  d r iv e
this ca r  o f f  a n d  o n . H e  d oes n o t d r iv e  th e  ca r  o n  in y  errands. H e  m a y
h a v e  d r iv e n  m y  w ife  a lon g . T he p e tro l is p a id  f o r  b y  m e ................I  d id  n o t
ask th e  p u r p o s e  fo r  w h ich 1 he w a n ted  th e  c a r  ” . T h e  d e fe n d a n t ’s 
son  s ta te d  in  e v id e n c e  “  on  the m o rn in g  o f  9 th  M a rch  I  h a d  th e  use ot 
in y  fa t h e r ’s c a r ............... I  h ad  tw o o f  m y  fr ie n d s  in  th e  car . "

I t  w ill b e  seen  th a t  th e  defen dant c o u ld  n o t  h a v e  k n o w n  an d  d id  n o t  in  
fa c t  k n o w  th e  p u rp o s e  fo r  w hich th e car  w as u sed , a n d  th a t  his s ta te m e n t 
“ lie  t o o k  th e  c a r  fo r  his ow n p u rp oses ”  w a s th u s  m ere ly  an in feren ce
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a n d  n o t  a  s ta te m e n t o f  fa c t .  T h e  so n ’s s ta te m e n t "  I  h a d  th e  u se  o f  
th e  ca r  ”  d o e s  n o t  in  m y  o p in io n  n e g a tiv e  th e  p o s s ib ility  th a t  th e  p u rp o s e  
fo r  w h ich  h e  used t h e  ca r  m a y  h a v e  been  to  g o  to  th e  P e m b r o k e  A c a d e m y  
(a t  w h ich  h e  w as a  s tu d e n t ) ,  o r  f o r  som e o th e r  p u r p o s e  fa llin g  w ith in  th e  
s c o p e  o f  a  fa th e r ’ s  d u t y  t o  m a in ta in  his d e p e n d e n t c h ild re n . O n e  c a n  
th in k  o f  o th e r  su ch  p u rp o s e s , e  g .,  a  v is it  t o  a  d o c t o r ,  th e  p u rc h a s e  o f  
n ecessaries , e tc . I n  fa c t ,  a lth o u g h  th e  son  w as th e  b e s t  p e rso n  a n d  
p e rh a p s  th e  o n ly  p e r s o n  w h o  c o u ld  sp e c ify  th e  p u rp o s e  f o r  w h ich  h e  u sed  
th e  car , lie  d id  n o t  c h o o s e  t o  s ta te  th a t  p u rp ose  t o  th e  C o u r t . I n  th e  
S o u th  A fr ic a n  ca se  Goosen v. Stevenson1 th e  C ou rt r e fe rre d  w ith  a p p r o v a l 
t o  th e  E n g lish  ca se  o f  Barnard v. Sully an d  a p p lie d  t h e  p r in c ip le  s t a t e d  in  
Union Government v. S ykes2 " t h e  im p o rta n t p o in t  is  th a t  less e v id e n c e  
w ill su ffice  t o  e sta b lish  th e  p r im a  fa c ie  case w h ere  th e  m a tte r  is  p e c u lia r ly  
w ith in  th e  k n o w le d g e  o f  th e  o p p o s ite  p a r ty  ” . C o n sid e r in g  th a t  th e  
d e fe n d a n t ’s  son  d id  n o t  s ta te  t o  th e  C ou rt th e  a c tu a l p u rp o s e  f o r  w h ich  
h e  u sed  th e  car, d e s p ite  h is  o b v io u s  k n ow led g e  o f  th a t  p u rp o s e , th e  D is t r ic t  
J u d g e  w as in  th e  la n g u a g e  o f  th e  ju d g m e n t in  Barnard v. Sully le f t  to  
d ra w  a n  in feren ce  f r o m  in c o m p le te  d a ta .

I n  Heivitt v. Bonvin  i t  w a s  estab lish ed  b e y o n d  d o u b t  th a t  th e  ca r  w a s  
u sed  b y  th e  m in o r  s o n  f o r  a  p u re ly  p r iv a te  p u rp o se  w h ic h  c o u ld  n o t  in  th e  
c ircu m sta n ce s  b e  r e g a rd e d  in  a n y  w a y  as a  p u rp o se  f o r  w h ic h  t h e  o w n e r  
m a in ta in ed  th e  ca r . I n  th e  ca se  recen tty  d e c id e d  b y  th e  P r iv y  C o u n cil 
th e  ow n er  w as a b le  t o  e s ta b lish  th a t , a lth ou g h  h e  w a s  u n a w a re  o f  th e  
a c tu a l p u rp o se  fo r  w h ich  th e  c a r  w as used b y  h is son , i t  c o u ld  n o t  h a v e  
b e e n  used  fo r  a n y  o f  th e  k n o w n  p u rp o se s  fo r  w h ich  i t  w a s  o r d in a r ily  u se d  
b y  th e  ow n er  o r  o n  h is  b e h a lf . T h e  ow n er  w as th u s  a b le  t o  n e g a t iv e  th e  
p o s s ib ility  th a t  th e  s o n  w a s  h is  a g en t. I n  anj* e v e n t , th e r e  w a s  n o th in g  
t o  sh o w  th a t  th e  s o n  in  t h a t  ca se  w as a  m in o r  d e p e n d e n t  o n  th e  ow n e r .

I n  con s id erin g  a  q u e s t io n  o f  fa c t  su ch  as th is , i t  is  le g it im a te  t o  ta k e  
into a c c o u n t  th e  p r a c t ic e  a m o n g  resid en ts in  C o lo m b o  p a r t ic u la r ly  in  
th e  c i t y ’s m o r e  fa s h io n a b le  areas. I t  is w ell k n o w n  th a t  one- im p o r ta n t  
p u rp o s e  fo r  w h ich  ca rs  a r e  m a in ta in ed  is  f o r  th e ir  u se  t o  c o n v e y  m in o r  
ch ild re n  to  e d u ca tio n a l in s t itu tio n s , fo r  v is its  t o  d e n tis ts , f o r  th e  p u rch a se  
o f  b o o k s  a n d  n ecessa r ies , fo r  m u s ic  lessons, e tc . O rd in a r ily  i f  a  p a id  
d r iv e r  is e m p lo y e d  i t  w o u ld  b e  h is  d u ty  t o  d r iv e  th e  ca r  o n  su ch  o c ca s io n s . 
I n d e e d  th e  tra ffic  ja m s  w h ich  o c c u r  d a ily  o u ts id e  la rg e  s c h o o ls  in  th e  c ity  
fa ir ly  in d ica te  th a t  i f  a  fa th e r  o w n s  a  m o to r  ca r  h is  ch ild re n  w o u ld  r a r e ly  
u tiliz e  p u b lic  tra n sp o rt .

I n  th ese  c o n d it io n s , w h ic h  d if fe r  so  m u ch  fr o m  th o s e  in  a  c o u n t r y  lik e  
E n g la n d , i t  is o n ly  r e a so n a b le  t o  h o ld , in  th e  a b se n ce  o f  e v id e n c e  t o  th e  
c o n tra ry , th a t  i f  a  ca r  is u sed  f o r  th e  c o n v e y a n c e  o f  th e  ch ild re n  o f  th e  
o w n e r  fo r  a n y  p u rp o s e  s u c h  as o n e  o f  th o se  e n v is a g e d  a b o v e ,  th e n  i t  is  . 
u se d  fo r  a  p u rp o se  f o r  w h ic h  it s  ow n er  m a in ta in s  it ,  t h a t  is  t o  s a y  in  th e  
co u r se  o f  h is  d u t y  as  a  p a re n t  t o  h is  d e p e n d e n t ch ild ren .

.- 1 (1932) T. P. D. 223. ' » '(1913) A . D . 113. .
!•*------K 4071(0/71)
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C o u n se l fo r  th e  d e fe n d a n t  a rg u e d  w ith  u tm o s t  co n fid e n ce  t h a t  a  m o t o r  
ca r  w h ich  c o n v e y s  its  o w n e r ’s  ch ild  t o  s c h o o l is u sed  fo r  a  p u rp o s e  o f  th e  
ch ild , a n d  c a n n o t  th e r e fo re  b e  re g a rd e d  as be in g  u sed  on behalf o f Ike 
owner. T h e  fa l la c y  h e re  lies  in  th e  rea son in g  th a t  th e  fa c t  o f  th e  c h i ld ’s 
p u rp o s e  b e in g  se rv e d  a u to m a t ic a lly  n e g a tiv e s  a n  user o n  h is  fa t h e r ’s 
b e h a lf. I f  th a t  rea son in g  b e  c o r r e c t , th e re  is a  d is t in c t io n  b e tw e e n  o n e  
case in  w h ich  a  fa th e r ’s ca r  c o n v e y s  a  s tu d io u s  a n d  w illing  c h ild  t o  s c h o o l  
a n d  a n o th e r  ca se  in  w h ich  it  c o n v e y s  a ch ild  w h o  in  S h a k e sp e a r ’s w o r d  
“ creep s  lik e  sn ail u n w illin g ly  to  s c h o o l ” ; is it  t o  b e  sa id  th a t  in  th e  
fo rm e r  case  th e  ca r  is d r iv e n  p u re ly  f o r  th e  c h ild ’s p u rp o s e , w h erea s  
in  th e  la tte r  i t  is d r iv e n  o n  th e  fa t h e r ’ s b e h a lf  ? I s  th e re  a s im ila r  
d is t in c t io n  b e tw e e n  a  ca se  in  w h ich  a  ch ild  asks to  be  ta k e n  to  th e  
d en tis t , a n d  o n e  in  w h ich  h e  is  c o m p e lle d  to  g o  a n d  h a v e  h is  te e th  
d r ille d  ?

I n  Heivitt v. Bonvin, d u  P a r c q  L . J .  c o n te m p la te d  th a t  a n  o w n e r  m a y  b e  
lia b le  fo r  h is s o n ’s n e g lig e n ce , i f  h e  p e rm its  th e  so n  to  d r iv e  h o m o  th e  
so n ’s fr ie n d  w h o  h a d  b e e n  a  g u e s t  a t  a  p a r t y  a t  th e  o w n e r ’s h o u s e  ; th e  
lea rn ed  J u d g e  w a s o f  o p in io n  th a t  su ch  a  lia b ility  w o u ld  arise  i f  th e  
p erm iss ion  is g ra n te d  in  fu lfilm e n t o f  so m e  soc ia l o r  m o r a l o b l ig a t io n  
reg a rd ed  as b e in g  o w e d  b y  th e  fa th e r  t o  h is  s o n ’s fr ien d . I n  th e  c a se  
th u s c o n te m p la te d , th e  fa c t  th a t  th e  g u e s t ’ s p u rp o se  is s e r v e d  b y  h is  
b e in g  c o n v e y e d  h o m e  w o u ld  n o t  in  th e  op in io n  o f  d u  P a r c q  L . J .  b y  
it se lf  n e g a tiv e  th e  fa c t  th a t  th e  ca r  is a lso  u sed  o n  th e  o w n e r ’s b e h a lf .  
T h a t  o p in io n  wro u ld  a p p ly  w ith  g re a te r  fo r c e  w h en  th e  ow n e r  p e r m its  h is  
car t o  b e  u sed  b y  h is  o w n  m in o r  ch ild , f o r  th e  ex isten ce  o f  a n  o b l ig a t io n  
o w e d  to  th e  ch ild , w h e th e r  it  b e  lega l, so c ia l o r  m o ra l, is th e  m o r e  p r o b a b le  
in  su ch  a  case.

I t  seem s to  m e  th a t  w e  h a v e  e n co u n te re d  d ifficu lty  in co n s id e r in g  th e  
qu estion  w h eth er  th e  d e fe n d a n t ’s e a r  w as used o n  th e  d e fe n d a n t ’s  b e h a l f  
m a in ly  becau se  th e  sa m e q u e st io n  d o e s  n o t  o rd in a r ily  a r ise  in  ru n n in g  
d o w n  cases. I n  th e  v a s t  m a jo r ity  o f  su ch  cases, th e  o w n e r  is  h e ld  lia b le  
o n  th e  sim p le  g r o u n d  th a t  h is  ca r  w as d r iv e n  e ith er  b y  h im s e lf  o r  b y  h is  
se rv a n t in th e  co u rse  o f  h is  e m p lo y m e n t , a n d  th ere  is n o  o c c a s io n  t o  c o n s i 
d er  w h eth er  th e  ca r  w as u sed  b y  a b a ilee , o r  else o n  th e o w n e r ’s  b e h a lf . 
B u t  w h ere  a  ca r  is in  fa c t  u sed  b y  its  o w n e r ’s m in or  ch ild , it  w o u ld  o r d in 
a r ily  be  c o n tr a r y  to  co m m o n -se n se  to  reg a rd  th e  ease as o n e  o f  b a ilm e n t . 
I t  seem s to  m e  q u ite  u n rea son a b le  to  th in k  th a t w hen  m y  p a id  d r iv e r  
c o n v e y s  m y  d e p e n d e n t  c h ild  to  s c h o o l in  m y  car , th e use o f  th e  c a r  is  
e ith er  len t o r  g ifte d  to  th e  ch ild . I f  th a t  use be rega rd ed  as a  b a ilm e n t  o f  
th e  car, th en , w h en  th e  c h ild  is sen t t o  s c h o o l in a ta x i, 1113'  p a y m e n t  o f  th e  
ta x i-fa re  m u st s im ila r !} ’ b e  r e g a rd e d  as a  loa n  o r  g if t  to  th e  ch ild . I n  th e  
s im p le  c o m m o n -se n se  v ie w , th e re  is n o t  ail}- loan  o r  g ift  o f  th e  c a r  o r  o f  th e  
ta x i-fa re , b u t  in stea d  th e  p r o v is io n  o f  a m eans o f  tra n sp ort, in  p e r fo r m a n c e  
o f  a p a re n t ’s d u ty  to  m a in ta in  a n d  e d u ca te  h is  ch ild . T h e  fa c t  th a t  th e  
ch ild  m a y  d r iv e  h im s e lf  t o  s c h o o l in  th e  fa th e r ’s ca r  d o e s  n o t  b y  i t s e l f  
n e g a tiv e  th e  p r o b a b il i ty  th a t  th e  u se  o f  th e  ca r  is y e t  b e in g  p r o v id e d  in  
p e r fo rm a n ce  o f  th a t  sam e d u ty .
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T h e  e v id e n ce  in  th is  case , that, th e  d e fe n d a n t ’s so n  d id  n o t  p e r fo r m  h is 
fa t h e r ’s "  e rra n d s ” , h a s  n o t  n e g a t iv e d  th e  p o s s ib ility  th a t  th e  c a r  w a s 
n e v e r th e le ss  u sed  fo r  so m e  p u rp o s e  o f  th e  so n  w h ich  w o u ld  y e t  fa ll w ith in  
th e  p u rp o s e s  f o r  w h ich  th e  d e fe n d a n t  m a in ta in e d  th e  ca r . S u c h  a 
p o s s ib il it y  c o u ld  h a v e  b e e n  n e g a tiv e d  in  th is  case  i f  th e  d e fe n d a n t ’s son  
h a d  tes tified  to  so m e  a c tu a l p r iv a te  p u r p o s e  f o r  w h ich  h e u sed  th e  ca r , 
o r  if , a s in  th e  case  d e c id e d  in  th e  P r iv y  C o u n cil, th e  e v id e n ce  su fficed  to  
n e g a t iv e  th e  p o s s ib ility  a d v e rse  t o  th e  d e fe n d a n t.

T h e  d e fe n d a n t a t te m p te d  to  re p e l th e  in fe re n ce  aris in g  fr o m  h is  o w n e r 
sh ip  in  th e  se co n d  w a y  c o n te m p la te d  in  th e  P r iv y  C ou n cil ju d g m e n t , th a t  
is  t o  sa y , b y  s im p ly  assertin g  th a t  th e  ca r  h a d  n o t  b e e n  d r iv e n  f o r  an y  
p u r p o s e  o f  h is, a n d  b y  a t te m p tin g  t o  p r o v e  th a t  assertion . B u t  h e  fa ile d  
t o  a d d u c e  su p p o r tin g  e v id e n ce  w h ic h  sh o u ld  h a v e  b e e n  a v a ila b le  t o  h im  i f  
th e  a ssertion  w as c o r r e c t . I n  m y  o p in io n  th at, fa ilu re , w h en  co n s id e re d  
to g e th e r  w ith  th e  k n o w n  c ircu m sta n ces  as t o  th e  u se  o f  cars in  C o lo m b o  to  
w h ic h  I  h a v e  a lre a d y  re ferred , is a  p r o p e r  g ro u n d  u p o n  w h ich  t o  d is t in 
g u is h  th e  p re se n t ca se  fr o m  Hewitt v. Bonvin a n d  fro m  Bambarran v. 
Gurrucharran, a n d  t o  h o ld  th a t  th e  in fe re n ce  aris in g  fro m  o w n e rsh ip  h as 
n o t  b e e n  re b u tte d .

T h e  c o n c lu s io n  o f  th e  learn ed  D is tr ic t  J u d g e  th a t  th e  d e fe n d a n t  w as 
lia b le  f o r  th e  n e g lig e n t  d r iv in g  o f  h is  ca r  b y  h is  m in o r  son  h as a c c o rd in g ly  
t o  b e  a ffirm ed .

A t  th e  tim e  o f  th is  a c c id e n t  th e  p la in t i f f  w a s a  m in o r  a g e d  a b o u t  15 
y e a rs . A c c o r d in g  t o  th e  m e d ica l e v id e n ce  h e  h a d  been  u n c o n s c io u s  
o n  a d m iss io n  t o  th e  h o sp ita l, b u t  r e c o v e r e d  con sciou sn ess  w ith in  a 
fe w  h o u rs . H e 'h a d  su sta in ed  a  c o m p o u n d  fr a c tu re  o f  th e  r ig h t  t ib ia , a ' 
sm a ll la ce ra te d  w o u n d  o n  h is  e y e  lid , a n d  a  w 'ound a b o u t  6 "  lo n g  o n  th e  
r ig h t  b u t t o c k . A s  a  resu lt  o f  th e  fra c tu re  th e  leg  h a d  to  be  in  p la s te r  fo r  
th r e e  m o n th s . T h e  m e d ica l e v id e n ce  w a s th a t  th e  b a d  e f fe c t s  o f  
th e  fr a c tu re  w ere  n o t  in  a n y  w a y  p e rm a n e n t. A l l  th a t  re m a in e d  in  
co n s e q u e n c e  o f  th is  in ju r y  w a s  a  s lig h t a lte ra tio n  in  th e  sh a p e  o f  th e  
le g . F o r  a b o u t  th re e  d a y s  th e  p la in t if f  su ffe re d  fro m  th e  e f fe c t s  o f  
co n cu s s io n , a n d  th e  D o c t o r  a c c e p te d  as b e in g  p r o b a b ly  c o r r e c t  th e  
p la in t i f f ’s  o w n  s ta te m e n t th a t  e v e n  fo u r  y ea rs  a fte r  th e  a c c id e n t  h e 
s u ffe r e d  fr o m  fr e q u e n t  h ea d a ch es . T h e  p la in t i f f  h a s  in  a d d it io n  a  sm all 
s c a r  o n  h is  e y e -lid .

T h e  lea rn ed  tr ia l ju d g e  h im s e lf  a c c e p te d  th e  fo llo w in g  sta te m e n ts  m a d e  
b y  th e  p la in t i f f :—

(a ) T h a t  h e a d a ch e s  h a d  in te r fe re d  w ith  h is  s tu d y , a n d  t h a t  in  
co n s e q u e n ce  o f  th is  a c c id e n t  th e  p la in t i f f  h a d  a b a n d o n e d  th e  
id e a  o f  s tu d y in g  en g in eer in g , a n d  h a d  in ste a d  ch osen  to  b e c o m e  a 
tea ch er .

{b) T h a t  th e  p la in t i f f  su ffers  fr o m  p a in  i f  h e  ru n s e v e n  fo r  a 
sh o r t  d is ta n c e  a n d  th a t  h e  is  u n a b le  th e r e fo re  t o  p la y  c r ic k e t  o r  
ru g g er .
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T h e re  w a s o n ly  th e  p la in t i f f ’s  w o rd  th a t  h is  s tu d e n t  ca reer  h a d  been  

a ffe c te d  as a  re su lt  o f  t h e  a cc id e n t, a lth o u g h  th is  w a s a  m a tte r  w h ich  
c o u ld  h a v e  b e s t  b e e n  sp o k e n  t o  b y  th e  s c h o o l a u th o r it ie s . S im ila r ly  th e  
p la in t if f ’s c o m p la in t  th a t  h e  su ffe red  fr o m  fr e q u e n t  h e a d a ch e s  c o u ld  

h a v e  b e e n  s u p p o r te d  b y  th e  e v id e n ce  o f  th e  D o c t o r  w h o  a c c o r d in g  t o  th e 

p la in t if f  h a d  tre a te d  h im  fo r  th ese  h ea d a ch es . I t  seem s to  m o  th a t  t o o  
m u ch  re lia n ce  w a s p la c e d  b y  th e  J u d g e  o n  th e  p la in t i f f ’s ba re  a ssertion s  
as to  th ese  m a tte rs .

I n  th e  ca se  o f  Dias v. Silva1 th ere  w a s m e d ica l te s t im o n y  th a t  th e  p la in 
t i f f  h a d  su ffe red  fr a c tu re s  o n  th e  bon es  o f  th e  r ig h t  f o o t ; th a t h is  leg  h a d  

t o  be  in  p la ster  f o r  a b o u t  s ix  w eeks ; th a t  h o  su ffe r e d  p e rm a n e n t in ju ry  

w h ich  ca u sed  h im  in a b ility  “  t o  p e r fo rm  a n y  d u ties  th a t  req u ire  s ta n d in g  

o r  w a lk in g  a n y  d is ta n c e  th a t  h e w o u ld  h a v e  a  d e fin ite  p e rm a n e n t lim p  
in  his w a lk , a n d  it  w a s v e r y  d o u b t fu l w h e th e r  h e  c o u ld  p la j ' c r ic k e t  o r  

fo o tb a ll  ; th a t  h e  c o u ld  “  w a lk  a  q u a rte r  m ile  w ith  a  ce rta in  a m o u n t  o f  
d is co m fo r t  a n d  p a in  ” , a n d  “  h e  w o u ld  b e  a  d isa b le d  m a n  ” . T h e  

p la in t if f  in  th a t  ca se  w as a w a rd ed  a  su m  o f  R s . 3 ,5 0 0  a s  d a m a g e s  b y  th e  
D is tr ic t  J u d g e . I n  a p p e a l th is  a m o u n t  w as e n h a n ce d  t o  R s ;  11 ,900  w h ich  

in c lu d ed  a su m  o f  R s .  1 ,9 0 0  as ex p en ses  in cu rre d  in  co n s e q u e n c e  o f  th e  
in ju ry . T h u s  th e  p la in t i f f  in  th a t  case  r e ce iv e d  R s . 10 ,000  as d a m a g es  
f o r  p a in  o f  m in d  a n d  b o d y  a n d  fo r  th e  p e rm a n e n t im p a irm e n t o f  h is  fo o t  

a n d  its  co n se q u e n ce s .

I n  co m p a r iso n , th e  p la in t if f  in  th e  p re se n t ca se  w a s less se r iou s ly  
in ju red , a n d  h e  c a n n o t  b e  sa id  t o  h a v e  su ffe re d  th e  sa m e  p a in  o f  m in d  

a n d  b o d y  o r  s im ila r  d isa b lem en t. H a d  th e re  b e e n  im p a rtia l e v id e n ce  

as to  th e  e f fe c t  o f  th is  a c c id e n t  o n  th e  p la in t i f f ’s s c h o o l career, a n d  as 

t o  his su ffe r in g  fr o m  fr e q u e n t  h ea d a ch es , th e  D is t r ic t  J u d g e  m a y  h a v e  
been  ju s t ifie d  in  m a k in g  th e  p resen t a w a rd  o f  R s . 3 0 ,0 0 0 . B u t  o n  th e  

a v a ila b le  e v id e n ce , i t  is q u ite  d is p r o p o r t io n a te  to  th e  a w a rd  m a d e  in  

Dias v. Silva b y  th is  C ou rt. I  w o u ld  a c c o r d in g ^  r e d u c e  th e  aw a rd  t o  

a  sum  o f  R s . 15 ,000 .

T h e  d e cre e  u n d e r  a p p e a l is a ffirm ed  s u b je c t  t o  th e  a lte ra tio n  th a t  th e  

a m o u n t o f  d a m a g e s  is r e d u c e d  to  R s . 15 ,000 . T h e  d e fe n d a n t  m u st p a y  

o n e -h a lf  o f  th e  c o s ts  o f  th is  ap p ea l.

Samerawickrame, J .— I agree.

Appeal partly allowed.
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