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1970 Present: H. N. G. Fernando, C.J., and Samerawickrane, J.

G. C. I. DE SILVA and another, Appellants, and D. E. R.
HAPUARATCHI and another, Respondents

S. C. 601[66 (£')'—D. C. Colombo, 60291])

Delict—Running down case—Negligent driving of motor car by minor son who lives
with his father and is dependent on him—Car owned by the father—IAability
of the father for the son’s ncgligence—Quanitum of damages.

Vhere, in a running down case, the evidence cstablishes that the car which
was driven negligently was driven with the expross authority of tho owner
of tho car, the owner will not be held liablo for the neghgoent driving unless tha
evidenco also justifies tho conclusion that the car was driven on tho owner’s
behalf. Tho meore giving of authority to drive does not by itsclf establish
the ossontial fact that there was authority to drive on the owner’s bechalf.

The owner, howevor, will be held liablo if he fails to repel tho preswnption
that the ownorship of o vchicle furnishes prima facie ovidence that the negligent
driver was oither the ownor himself, or some servané or agent of his.

The defendant’s minor son, aged 198, asked his father one mornmmg whether
ho could ‘* have the (father’s) car for a few minutes’’, and the recuesb vas
granted. A little while later, the plamtiff (aged about 13) was injured in
consequence of the negligent driving of the car by the defendant’s son.
Although the defendant stated in evidence * I did not send my son on any
orrand of mine. He took the car for hisovwn purposes”’, the evidence established
that the son, who was a student ina fashionable area 1n Colombo, was maintained
by and living with the defondant and that ho used to drive the car off and on.
The son, when ho gavo evidence, did not state that the actual purpose for
which he used the car at the time of the accident fell outside the scopo of the

fathei’s duty to maintain hus son.

Hecld, that the defendant was lhablo for tho negligont driving of his car by
his minor son.

Held further, that the trial Judge's award of Rs. 30,000 as damages was
excessive in tho circumsiances of the prosent case and should bso reducod to
a sum of Rs. 15,000. Dius v. Szlva (55 N. L. IR. 7) distinguishod.

A.PPEAL from a judgment of the District Court, Colombeo.

C. Ranganathan, Q.C., with 3. M. K. Subramaniam and B. 4. R.
Candappa, for the defendants-appellants.

H. . Jayewardene, @.C., with L. V. B. Fernando, for the plaintiffs-
respondents.

Cur. adv. vult.
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January 29, 1971. H. N. G. FEryaxpo, CJ.—

About 8 a.m. on the morning of March 9th 1962, the defendant's
minor son (then aged 19) asked his father whether he could ‘‘ have
the (father’s) car for a few minutes ”’, and this request was granted.
About 8.30 a.m. that morning, the car while being driven by the
defendant’s son knocked down and injured the plaintiff. In this action
filed against the defendant, the District Judge held that the plaintif
was injured in conscquence of the negligent driving of the car, and that

finding has not been challenged in appeal. DBut the decree awarding
damages in Rs. 30,000 against the defendant has been challenged on

two other grounds, firstly that the defendant was wrongly held liable
for the negligent driving of the car by his minor son, and sccondly that

in any event the award of damages was cxcessive.

The references to various decisions as to the liability of the owner
of a vehicle driven by a person other than his servant, which counsel
on both sides made, have assisted me to appreciate that the solution
to the problem in consideration is to be found in 2 or 3 decisions of the

Courts in Iingland.

In Barnard v. Sully * it was decided, following an unreported case
of 1926, that proof of the ownership of a vehicle furnished prima facie
evidence that the vehicle was at the material timie being driven by the
owner, his agent or servant. In that particular case the only evidence
available was that the defendant owned the wvehicle which had been
negligently driven and there was no indication as to the identity of the
person who drove it or as to the purpose for which 1t was driven. The

defendant was held hable upon the prima facie evidence.

The case of Hewdlt v. Lonein ® is of special interest and importance.
The evidence estabhshed that the minor son of the owner had been
orcdered not to drive the owner's car without the permission of the latter
or of his wife, that on the particular occasion the wife in the owner's
absence gave the son permission to drive the car, that the son’s purposce
which was known to the wife was to convev some of the son’s friends
to some destination, and that the journey was of no concern to the owner
or his wife. The Court of Appeal referred to the decision in Barnard

». Sully in the following terms :(—

““It is true that if a plaintiff proves that a vehicle was negligently
driven and that the defendant was its owner, and the Court is left
without further information, it is legitimate to draw the inference that
the negligent driver was either the owner himself, or some servant or
agent of his : (Barnard v. Sully) ; but in the present case all the facts
were ascertained and the judge was not left to draw an inference from

33

incomplete data.
1 1931 Zimes L. R. 557, 2 (1940) 1 K. B, 1S8.
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du Parcq L. J. made the following further observations :—

““The driver of a car may not be the owmner’s servant, and the
owner will be nevertheless liable for his negligent driving if it be proved
that at the material time he had authority, express or implied, to
drive on the owner’s behalf. Such liability depends not on ownership,

hut on the delegation of a task or duty.

“In Parker v. Mzller this Court differed from a Divisional Court as to
the effect of the evidence, but not, apparently, as to the law. The
report is meagre, but it would scem that the defendant, who had been
taking a friend and the friend’s daughter for a drive, got out of
the car and permitted or requested the friend to drive himself and
his daughter home. The County Court Judge whose decision on
questions of fact was of coursc not open to review, must, I think,
have drawn the inference that the defendant had delegated the
tasks of conveying the female passenger to her destination and of
looking after the car to his friend, who was therefore in charge of the

car as his agent, and not merely as a bailee. ”

“If, for instance, a father consents to his young son mviting a
guest to the family home, and then permits him to use the father’s
car for the entertainment or convenience of the guest, it may well be a
justifiable conclusion that the son is driving for and on behalf of the

father. Ultimately the question 1s always one of fact. ™

““ Neither the appcllant nor Aladame Bonvin was responsible for
the welfare of the girls, and I am not satisfied that Madame Bonvin
even approved of the journey, much less that she regarded its
performance as a duty to be delegated to her son. The plaintiff
has failed to show more than a baillment of the car by the appellant

to the person responsible for driving it negligently. *°

The learned District Judge who tried the instant case appears to have
rested his decision against the defendant on the mere fact that in this
case the owner, the defendant, had given his minor son express authority
to drive the car on this particular occasion ; and if the Judge did so,
he was clearly wrong, for the mere giving of authority to drive does
not by itself establish the essential fact that there was authority to drive
on the owner’s behalf. The decision can therefore be upheld only if the
evidence justifies the conclusion that the car was driven on this occasion

~on the owner’s behalf.

e 3
-

The judgment in Hewitt v. Bonvin was applied by the Privy Council
in the case of Rambarran ». Gurrucharran!. In that case, it was established
by the evidence that the owner of the car neither drove it himself, nor

1(1970) 1 A. E. R. 749.
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employed a paid driver for the car. Three of the defendant’s sons had
driving licences, and one or other of them used to drive the owner when

the latter required the use of the car for his own purposes. The owner
gave evidence of the specific purposes for which he would thus use the
car, and stated that on the occasion when the accident occurred the car
was not being driven for any of these purposes. He stated also that any
of the three sons who were licensed drivers had authority to use the car
for their own personal purposes. On the relevant occasion, which
occurred on & Sunday, the car was driven by one of these sons, and after
the accident a woman and four other persons were seen to get out of

the car.

The Privy Council held that on this evidence the owner repelied
the inference arising from his ownership that the car had been driven
by his servant or agent. In reaching this conclusion their Lordships

stated as follows :(—

“The appellant, it is true, could not, except at his peril, leave
court without any other knowledge than that the car belonged to
him. But he could repel any inference, based on this fact, that the
driver was his servant or agent in either of two ways. One, by giving
or calling evidence as to Leslie’s objcet In making the journey In
question, and establishing that it served no purpose of the appellant.
Two, by simply asserting that the car was not being driven for any
purpose of the appellant, and proving that assertion by means of
such supporting evidence as was available to him. If this supporting
evidence was sufficiently cogent and credible to be accepted, 1t 1s
not to be overthrown simply because the appellant chose this way of
defeating the respondent’s case instead of the other. Once he had
thus proved that Leslic was not driving as his servant or agent, then
the actual purpose of Leslie on that day was irrclevant. ™

In looking for assistance from the cases cited above, 1 bear in mind the

observation in Heuwilt v. Bonvin that the question for decision in the
instant case, which is whether the defendant’s son drove the car on this

occasion on behalf of his father, is ultimately onc of fact. The defendant
stated in evidence “ I did not send my son on any errand of mine. He
took the car for hisown purposes. ....He wasastudent. Iwasmaintain.
ing him and he was living with me. He was dependent on me. He
did not tell me where he wanted togo in the car. ....He used to drive
this car off and on. He does not drive the car on iy errands. He may

have driven my wife along.  The petrol is paid for by me. ... .Idid not.
ask the purpose for which: he wanted the car . The defendant’s

son stated in evidence “ on the morning of 9th March I had the use of
my father's car. ....I had two of my friends in the car.”

It will be scen that the defendant could not have knmown and did not in
fact know the purpose for which the car was used, and that his statement
““he took the car for his own purposes ”’ was thus merely an inference
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and not a statement of fact. The son’s statement ‘‘I had the use of
the car ’’ does not in my opinion ncgative the possibility that the purpose
for which he used the car may have been to go to the Pembroke Academy
(at which he was a student), or for some other purpose falling within the
scope of a father’s duty to maintain his dependent children. One can
think of other such purposes, e.g., a visit to a doctor, the purchase of
nceessaries, ete. In fact, although the son was the beést person and
perhaps the only person who could specify the purpose for which he used
the car, he did not choose to state that purpose to the Court. In the
South African case Goosen v. Sterenson! the Court referred with approval
to the IEnglish case of Barnard v. Sully and applied the principle stated in
Unwon Government v. Sykes? * the important point is that less evidence
will suffice to establish the prima facie case where the matter is peculiarly

-~ 1(1932) T". P. D, 223.

within the knowledge of the opposite party ’. Considering that the
defendant’s son did not state to the Court the actual purpose for which
he used the car, despite his obvious knowledge of that purpose, the District
Judge was in the language of the judgment m Barnard v. Sully left to

draw an inference from incomplete data.

In Hewilt v. Bonvin 1t was established beyond doubt that the car was

used by the minor son for a purely private purpose which could not in the

circnmstances be regarded in any way as a purpose for which the owner
maintained the car. In the case recently decided by the Privy Counecil

the owner was able to establish that, although he was unaware of the
actual purpose for which the car was used by his son, it could not have
been used for any of the known purposes for which i1t was ordinarily used
by the owner or on his behalf. The owner was thus able to negative the
possibility that the son was his agent. In any event, there was nothing
to show that the son in that case was a minor dependent on the owner.

In considering a question of fact such as this, it is legitimate to take
mto account the practice among residents in Colombo particularly 1n
the city’s more fashionable areas. It i1s well known that one important
purpose for which cars are maintained is for their use to convey minor
children to educational institutions, for visits to dentists, for the purchase
of books and necessaries, for music lessons, etc. Ordinarily if a paid
driver is employed it would be his duty to drive the car on such occasions.
Indeed the traffic jams which occur daily outside large schools in the city
fairly indicate that if a father owns a motor car his children would rarely

utilize public transport.

 In these conditions, which differ so much from those in a country like
Kngland, it is only reasonable to hold, in the absence of evidence to the
contrary, that if a car is used for the conveyance of the children of the
owner for any purpose such as one of those envisaged above, then 1t 18 .
used for a purpose for which its owner maintains it, that is to say in the
course of his duty as a parent to his dependent children. SR

| T 2(7913) A.D. 173. .
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Counsel for the defendant argued with utmost confidence that & motor
car which conveys its owner’s child to school is used for a purpose of the
child, and cannot thercfore be regarded as being used on bekalf of the
owner. 'The fallacy here lies in the reasoning that the fact of the child’s
purpose being served automatically negatives an user on his father’s
behalf. If that reasoning be correct, there is a distinction between one
case in which a father’s car conveys a studious and willing child to school
and another case in which it conveys a child who in Shakespear’s word
““creeps like snail unwillingly to school”; is it to be said that in the
former case the car is driven purely for the child’s purpose, wherecas
in the latter it is driven on the father’s behalf 2 Is there a similar
distinction between a case in which a child asks to be taken to the
dentist, and one in which he is compelled to go and have his tceth

drilled ?

-

In Hewilt v. Bonvin, du Parcq I.. J. contemplated that an owner niay be
liable for his son’s negligence, if he permits the son to drive home the
son’s friend who had been a guest at a party at the owner’s house ; the
learned Judge was of opinion that such a liability would arise if the
permission is granted in fulfilment of some social or moral obligation
regarded as being owed by the father to his son’s friend. In thc case
thus contemplated, the fact that the gucst’s purpose is served by his
being conveyed home would not in the opinion of du Parceq L.J. by
itself negative the fact that the car is also used on the owner’s behalf.
That opinion would apply with greater force when the owner permits his
car to be used by his own minor child, for the existence of an obligation
owed to the child, whether it be legal, social or moral, is the more probable

il Such a case.

It seecms to me that we have encountered difficulty in considering the
question whether the defendant’s car was used on the defendant’s behalt
mainly because the same question does not ordinarily arise in running
down cases. In the vast majority of such cases, the owner is held liable
on the simple ground that his car was driven either by himsclf or by his
servant in the course of his employment, and there is no oceasion to consi-
der whether the car was used by a bailee, or clse on the owner’s behalf.
But where a car is in fact used by its owner’s minor child, it would ordin-
arily be contrary to common-sense to regard the casc as onc of bailment.
It secems to me quite unreasonable to think that when my paid driver
conveys my dependent child to school in my car, the use of the car 1s
cither lent or gifted to the child. If that use be regarded as a bailment of
the car, then, when the child is sent to school in a taxi, my payment of the
taxi-fare must similarly be regarded as a loan or gift to the child. In the
simple common-sense view, there is not any loan or gift of the car or of the
taxi-fare, but instead the provision of a means of transport, in performance
of a parent’s duty to maintain and educate his child. The fact that the
child may drive himself to school in the father’s car does not by itsclf
negative the probability that the usc of the car is yet being provided in

performance of that same duty.
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The evidence in this case, that the defendant’s son did not perform his
father’s ‘‘ errands ”’, has not negatived the possibility that the car was
necvertheless used for some purpose of the son which would yet fall within
the purposes for which the defendant maintained the car. Such a
possibility could have been negatived in this case if the defendant’s son
had testified to some actual private purpose for which he used the car, .
or if, as in the case decided in the Privy Council, the evidence sufficed to

negative the possibility adverse to the defendant. -

The defendant attempted to repel the inference arising {from his owner-
ship in the second way contemplated in the Privy Council judgment, that
is to say, by simply asserting that the car had not been driven for any
purpose of his, and by attempting to prove that assertion. But he failed
to adduce supporting evidence which should have been available to him if
the assertion was correct. In my opinion that. failure, when considered
together with the known circumstances as to the use of cars in Colombo to
which I have already referred, is a proper ground upon which to distin-
guish the present casc from Hewitt v. Bonvin and from Rambarran v.
Gurrucharran, and to hold that the inference arising from ownership has

not been rebutted.

The conclusion of the learned District Judge that the defendant was
liable for the negligent driving of his car by his minor son has accordingly

to be affirmed.

At the time of this accident the plaintiff was a minor aged about 15
years. According to the medical evidence he had been unconscious
on admission to the hospital, but recovered consciousness within a
few hours. He had sustained a compound fracture of the right tibia, a
small lacerated wound on his eye lid, and a wound about 6” long on the

right buttock. As a result of the fracture the leg had to be in plaster for

The medical evidence was that the bad effects of

three months.
All that remained m

the fracture were not m any way permanent.
conscquence of this injury was a slight alteration in the shape of the

leg. For about three days the plaintiff suffered from the effects of
concussion, and the Doctor accepted as being probably correct the
plaintiff’s own statement that even four years after the accident he
. suffered from frequent headaches. The plaintiff has in addition a small

scar on his eye-lid.

The learned trial judge himself accepted the following statements made

by the plaintiff .(—
(a¢) That headaches had interfered with his study, and that in
consequence of this accident the plaintiff had abandoned the
idea of studying engineering, and had instead chosen to become a

teacher.

(b)) That the plaintiff suffers from pain if he runs even for a
~ short distance and that he is unable therefore to play cricket or

rugger.
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There was only the plaintiff’s word that his student career had been
affected as a result of the accident, although this was a matter which
could have best been spoken to by the school authorities. Similarly the
plaintiff’s complaint that he suffered from frequent headaches could
have been supported by the evidence of the Doctor who according to the
plaintiff had treated him for these headaches. It scews to mo that too
much reliance was placed by the Judge on the plaintiff’s bare assertions
as to these matters.

In the case of Dias v. Stlva t there was medical testimony that the plam-
tiff had suffered fractures on the bones of the right foot ; that his leg had
to be in plaster for about six weeks ; that he suffered permanent injury
which caused him inability *‘ to perform any duties that require standing
or walking any distance *’; that he would have a definite permanent hmp
in his walk, and it was very doubtful whether he could play cricket or
football ; that he could ‘‘ walk a quarter mile with a certain amount of
discomfort and pain’’, and ‘“ he would ‘be a disabled man”. The
plaintiff in that case was awarded a sum of Rs. 3,500 as damages by the
District Judge. In appeal this amount was enhanced to Rs: 11,900 which
included a sum of Rs. 1,800 as expenses incurred in conscquence of the
injury. Thus the plaintiff in that case received Rs. 10,000 as damages
for pain of mind and body and for the permanent impairment of his foot:

and its consequences.

In comparison, the plaintiff in the present case was less seriously
injured, and he cannot be said to have suffered the same pain of mind
and body or similar disablement. Had there been impartial evidence
as to the effect of this accident on the plaintiff’s school career, and as
to his suffering from frequent headaches, the District Judge may have
been justified in making the present award of Rs. 30,000. But on the
available evidence, it is quite disproportionate to the award made n
Dias v. Silva by this Court. I would accordingly reduce the award to

a sum of Rs. 15,000.

The decree under appeal is affirmed subject to the alteration that the
amount of damages is reduced to Rs. 15,000. The defendant must pay

onc-half of the costs of this appecal.

SAMERAWICKRAME, J.—1 agree.

Appeal partly allowed.

L(1953) 55 N. L. R. 7.



