
S R I  SK A N D A  R A JA H , J .— The Chartered Bank v. D e Silva 135

1964 Present: Sri Skanda Rajah, J., and Alles, J.

THE CHARTERED BANK, Appellant, and L. N. DE SILVA 
and others, Respondents

8. C. 19 (Inty.)/1961—D. C. Colombo, 46569/M

Addition o f parties— Scope o f a. 18 (1) o f Civil Procedure Code— W itness— Right to 
object to being added as a party— Contract o f suretyship— Action instituted by 
guarantor against principal debtor— N on-liability o f creditor to be added as a 
party.

A  person who is no m ore them an important witness in a case is n ot liable 
to be added as a party to the case in terms o f  section 18 (1) o f  the Civil Procedure 
Code on the pretext that his presence is necessary “  in order to enable the 
court effectually and com pletely to  adjudicate upon all the questions involved 
in the action ” ,

In  a contract o f  suretyship, the principal debtors were the 1st and 2nd 
defendants, the creditor was a Bank, and the guarantor was the plaintiff. 
The Bank demanded paym ent o f  a sum o f  Rs. 28,520*02 from  the plaintiff, 
who complied and sued the defendants for the recovery o f  the sum. The 
defendants pleaded that the Bank had, in breach o f  certain terms, wrongly 
called upon the plaintiff to pay, and that, therefore, the plaintiff was n ot 
entitled to  recover the sum from  the defendants. On the trial date, the 
plaintiff and the defendants m oved to add the Bank as a party to the action  
under section 18 (1) o f  the Civil Procedure Code “  for the complete and 
effectual adjudication o f  all matters in this case ” . Although the Bank filed 
objections, the application o f  the parties was allowed.

Held, that the Bank was not liable to be added as a party. The cause o f  
action against the defendants was quite different from the cause o f  action 
against the Bank. The Bank was undoubtedly a material witness, but the 
process o f  the Court was available to the parties to com pel the Bank to  produce 
the necessary documents.

A p p e a l  from an order of the District Court, Colombo.

E . W. Jayewardene, Q.C., with L. C. Seneviratne and D. S. Wije-t 
xvardene, for Added-party Appellant.

H. V. Perera, Q.C., with C. G. Weeramantry and V. Martyn, for 
Plaintiff-Respondent.

M. Tiruchelvam, Q.C., with C. D. S. Sirivxirdene and Mark Fernando, 
for 1st and 2nd Defendants-Respondents.

Cur. adv. vult.

October 6, 1964. � � � � � � � � � � � 	 � � � � �� � ��

At the conclusion o f the argument we allowed the appeal with costs 
in both Courts and reserved the reasons for a later date. They are set 
down now.
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In the present case there is nothing that cannot be determined in 
regard to the contest between the plaintiff and the defendants owing 
to the absence o f  the Bank as a party defendant. The process o f  the 
Court is available to the plaintiff and the defendants to compel the 
Bank to produce the necessary documents.

The respondents strenuously argued that in order to avoid multipli­
city o f  actions the Court properly exercised its discretion in adding 
the Bank as party defendant. Certain English and Indian cases in 
which persons who sought intervention were added were cited in support.

In ;�	����	������ ��� ������"����� � the ground for intervention 
was that the debt sued was due to the joint family o f  which the 
intervenient and the plaintiff were members and not merely the plaintiff. 
The intervenient had already filed an earlier suit against the same 
defendant on the basis that the debt was due to the joint family and 
it was pending when the plaintiff sued the defendant on the basis that 
it was a personal debt due to him.

In 5 Madras 52 ��,)���  the learned Judges said, �$ Is it meant by these 
words that a person not originally impleaded is to be made a party 
only if the questions raised in the suit cannot otherwise be completely 
and effectively determined between the parties to the suit ? or is it 
meant completely and effectively determined so that they shall not be 
again raised in that or in any other suit between the parties to the suit 
or any o f  them and third parties ? To accept the more restricted inter­
pretation involves the addition o f  words which we do not find in the 
section, namely, ‘ between the parties to the suit This was referred 
to in the two cases which now follow.

In ���� ��+������� !(� ������ ��� &,�,/���� &,	������ 2, the Government 
o f Madras sought intervention. It  was a case in which the plaintiff 
sued the District Board and its President for a declaration that he was 
duly elected member by a resolution o f the Board. Intervention was 
allowed on the ground that the Government was a proper party to the 
suit inasmuch as it was given power over the Board and to suspend 
execution o f any resolution.

�����,��"� &��/�+����,�,� ��� �����,��"� >������"�+����,�, 3 : This 
was a suit for declaration o f  title to certain rights and the intervenient 
claimed joint interest in those rights with one o f  the plaintiffs and denied 
the title o f  the other plaintiff. The genealogical table reproduced in 
the judgment shows this clearly.

In the last two cases reference was made to &!��/!"���� ��� = ! � 4, 
which was an action by a ship-owner for a declaration that he was 
entitled to freight against a consignee o f  the goods who had no property 
in the cargo and it was held that the shippers o f the cargo who applied 
to be added as defendants were proper parties and that they should be 
added in order that they might counter-claim against the plaintiffs 
damages for short delivery and injury to cargo. Lord Esher, M.R.,
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I therefore agree that the principle laid down in Atnon’s case and 
followed in the later decisions should be preferred to the broad general­
isation of Lord Esher in Montgomery's case. Otherwise as Devlin J. 
remarked in Atnon's case “  anybody who showed a cause of action against 
either a plaintiff or defendant could, of course, say that the question 
involved in his cause o f action could not be settled unless he was a 
party

Applying therefore the principles laid down by Devlin J. and followed 
in the later English cases to the facts of the present case what are the 
legal rights of the Bank which can be affected by the result o f the action 
between the plaintiff and the defendants ? The plaintiff is suing the 
defendants on a contract of suretyship for monies which the plaintiff 
paid to the Bank on behalf o f the defendants. The Bank is not inter­
ested in the result of the action as all the monies advanced by them on 
behalf of the defendants have been recovered. The result of the action 
between the plaintiff and the defendants cannot in any way affect the 
legal rights of the Bank.

The Bank would undoubtedly be a material witness in the suit between 
the parties and as my brother has remarked “  the process of the Court 
is available to the parties to compel the Bank to produce the necessary 
documents ” . In disallowing an application to add a party under 
Section IS (1) of the Civil Procedure Code, Dalton S.P.J. in Kumarihamy 
v. Dissanayake1 said “  the presence of Dissanayake (the added party) 
as a party was quite unnecessary for the purpose of enabling the Court 
effectually and completely to adjudicate upon and settle all the questions 
involved in the action. He was clearly an important witness ” . The 
same considerations apply in the present case.

Appeal allowed.


