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G N A N A PR A K A SA M  v . SABARATNAM .'

796—M. C. Jaffna; 20,006.

Obstructing Public Servant—Lawful Order—Penal Code, s. 183.
W h ere  a  D is tr ic t  J u d g e  p u rp o rtin g  to  a c t  u n d er  se c tio n  839 o f  th e  

C iv il P ro ced u re  C o d e 'm a d e  a n  order, w h ic h  w a s  n o t  co n sis te n t w ith  
sou n d , g e n e r a l p r in c ip le s  o f  la w ,—

Held, th a t  o b stru c tin g  a  P u b lic  S erv a n t, ca r r y in g  o u t  su c h  a h  order, 
w a s  n o t a n  o ffen ce  u n d er  se c tio n  183 o f  th e  P e n a l C ode.

Selvadurai v. Rajah et aU (41 N. L. R. 423) fo llo w ed .

^ ^ P P E A L  from  a conviction  b y  th e M agistrate of Jaffna.

S. N adesan  for first accused, appellant.

A. C. A lles , C.C., for Crown, respondent. 
‘ 44/15 Cur. adv . v u lt.
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The appellant w as convicted of an offence punishable under section 183 
of th e P en al Code in that h e voluntarily obstructed a public servant 
or a person acting under the law ful orders of such public servant in the  
discharge of his public functions. H e was sentenced to pay a fine of  
Rs. 75. The charge arose out of circum stances follow ing the death of 
one Suppiah, w ho appears to have been in trade at Jaffna. He died  
possessed of no inconsiderable an amount of m ovable and immovable 
property. At the tim e of his death one Thuraiappah had a decree 
against the deceased for the sum of Rs. 30,733.95. The deceased had 
appealed against-that judgm ent and the appeal had been argued but the 
deceased died, pending delivery of the judgment. The judgment-creditor 
alleging that h e had reason to believe that the estate of the deceased 
had been or was lik ely  to be tampered with, applied for letters of 
administration. H e cited as respondents in  the m atter the w idow  and 
tw o infant children of the deceased. He did not, however, disclose that 
th e  children w ere in  fact infants nor that th e deceased had le ft a w ill 
by w hich he appointed h is widow  executrix. The learned D istrict Judge 
held  the v iew  that a grant of letters ad colligenda  did not apply to the  
circum stances of th e case but it seem ed to »him that it was necessary  
to m ake som e order for the preservation of the estate, pending the grant 
of letters to such person who would be thereto entitled. He therefore ■ 
ordered the Secretary of the Court to proceed to the house of the w idow  
and to th e shops which had been carried on by the deceased and take an  
inventory of all the stock-in-trade and m ovable property and further to 
bring into: C ourt any casli exceeding a sum  of Rs. 100, w hich was to be le ft  
w ith  the w idow  for her expenses. The order does not set out the. 
authority under w hich the learned D istrict Judge purported to act. 
It can  only-' be assumed that he had in m ind section 839 of the C ivil 
Procedure Code, which is as follow s : —

“ N othing in this Ordinance shall be deem ed to lim it or otherw ise 
affect the inherent pqwer of the Court to m ake such orders as m ay b e  
necessary for the ends of justice or to prevent abuse of the process of  
th e Court. ”
The Secretary of the Court, armed w ith  the order, proceeded to carry 

out the instructions therein contained and for that purpose w ent to the 
house of the w idow, where he proceeded, apparently w ith  the acquiescence 
of the w idow, to m ake an inventory. In fact, the w idow  w ould appear 
to have given the Secretary every assistance in order to enable him  to 
carry out w hat he believed to be his duty. T he appellant, however, 
w hose interest in the m atter is- quite unapparent but who appears to 
have been som ewhat shocked by the intrusion of the Secretary into the 
house of the deceased upon a. day of w ailing, questioned the right of the 
Secretary to take ah inventory and ordered him  out of the house. The- 
Secretary thereup on . le ft the house w ithout com p letin g . the task upo. 
w hich he had entered.

It seem s to m e th at-th e only point for. decision is w hether the order 
m ade by the learned D istrict Judge w as a law fu l order w ith in  the m eaning  
of section 183 of the. Penal Code. There is clearly no expreiss provision
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in  the C ivil Procedure Code for the m aking of such an order, and, as I have  
already said, it  can on ly  be presum ed that the aid of section 839 was 
invoked. This section, at first glance, w ould appear to invest th e Court 
w ith  very w ide pow ers to m ake such orders as m ay be necessary for the  
ends of justice. A  w ealth  of authority w as cited by Counsel for 
appellant w hereby h e sought to indicate th e lim its w hich have been  
im posed by judicial authority upon the exercise by the Courts of th e  
power given  by the section. I have considered all the authorities but 
do not fee l that it is necessary to refer expressly  to any one o f  them- b e
yond observing that th ey  appear to support the v iew  of W ijeyew ardene J., 
in S elvadu ra i v . R ajah  e t  a l.\  to the effect that a Court “ m ust be  
careful to see that its decision is in  harm ony With sound general legal 
principles and it is not inconsistent w ith  the intentions of the Legisla
ture. ” I do not propose to express any view  as to the lega lity  or other
w ise  of the order of th e learned Judge in regard to the taking- of the  
inventory, but it seem s to m e that the order directing th e Secretary to  
bring into Court any cash exceeding a sum  of Rs. 100 cannot be said  
to be consistent w ith  sound general principles of law . The order in  this 
respect, on the face of it, em braces all m oney w hich m ight be found  
in  the house, irrespective of th e person or persons to w hom  it belonged. 
T his part of the order, therefore, seem s to m e, notw ithstanding the argu
m ent of Crown Counsel that it m ust be presum ed to be legal, m anifestly  
illegal.

H ow ever one' m ay v iew  the conduct of the appellant, it  seem s to m e 
clear that he com m itted no offence for w hich he is punishable by law . 
I  allow  the appeal and set aside th e conviction and sentence.

‘ S e t aside.


