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1937 Present: Soertsz J. 

W I T T E N S L E G E R v. A P P U H A M Y et al. 

158-159—P. C. Avissawella, 14J37. 

Unlawful gaming—Common gaming place—Access to public—Plea of guilt 
by some accused—No necessity to acquit them in appeal—Gaming 
Ordinance, No. 19 of 1889, s. 3 (2) (c) . 
The Supreme Court is not bound in the exercise of its powers of 

revision to acquit accused, who pleaded guilty in the Court below merely 
because the case against the accused who pleaded not guilty succeeded 
in appeal. 

Where a person is charged with unlawful gaming under section 3 (2) (c) 
of the Gaming Ordinance, it must be established that the gaming was 
carried on in a place to which the public had access. 

Weerakoon v. Appuhamy (23 N. L. R. 5) followed. 

P P E A L from a convict ion b y the Po l i ce Magis trate of A v i s s a w e l l a . 

M a y 1 9 , 1 9 3 7 . SOERTSZ J . — 

T h e learned Magis trate conc ludes h i s j u d g m e n t in th i s case w i t h a 
c i tat ion from the case of Warnakulasuriya v. Meerasha1 in w h i c h B e r t r a m 
C.J., in speaking of t h e G a m i n g Ordinance , 1889, said, " It i s important , 
however , that this Ordinance should not b e a l l o w e d to b e encrusted 
w i t h technical i t ies . It i s a strict Ordinance , a n d m u s t be str ict ly and 
jea lous ly construed. B u t that does not m e a n that it m u s t be cons trued 
in a met icu lous or technica l spirit"- But , o n th i s appeal t h e appel lants ' 
compla int is not a m a t t e r of technical i t ies , but that the essent ia l s for a 
convic t ion under t h e Ordinance are lacking. I agree that that i s t h e 
case. I find that the prosecut ion h a s not proved that t h e g a m i n g that 
took p lace on th i s occasion w a s u n l a w f u l gaming . I doubt not that t h e 
learned Magistrate appreciates t h e fact that the Ordinance pena l i ze s 
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not gaming, but unlawful gaming. N o w unlawful gaming has been 
denned in the Ordinance. It is of four kinds- It means (1) cock fighting 
whether for a stake or not, and whether practised publ ic ly or p r i v a t e l y ; 
(2) the act of bett ing or p laying a game for a s take when pract ised—(a) 
in or upon any path, street, road, or place to w h i c h the publ ic h a v e 
access , whe ther as of right or not; or (b) in any premises in respect of 
w h i c h a l i cence has b e e n granted t o distil, manufacture, se l l or possess 
arrack, rum, toddy or any intoxicat ing l i q u o r ; or (c) in or at a common 
gaming place as hereinafter defined. A n d the definition is in these terms : 
" c o m m o n gaming place shal l include any place kept or used for bett ing 
or the p laying of games for stakes, and to wh ich the public m a y h a v e 
access w i t h or wi thout p a y m e n t " . The denning clause goes on to say, 
" and a place shall be deemed to be kept or used, for the playing of games 
for stakes e v e n if it is so used e v e n on one occasion on ly ". The case for 
the prosecution is that one K. D o n Wil l iam informed Sub-Inspector 
Wit tens leger on January 15, at about 10.30 P.M. " that one Arnol is A p p u 
was carrying on an unlawful gaming cal led " B a b y " for m o n e y stakes 
in a vacant room of a house upstairs s ituated on a land looked after b y 
Arnol i s Appu Sub-Inspector Wittens leger accompanied Wil l iam to 
the house and " through a w i n d o w upstairs w a t c h e d the unlawful gaming 
for some t i m e " . H e saw one of the accused deal the cards and t w o 
others place coins on the m a t and call for the Jack. There w e r e 
others seated in the circle. Arnol is A p p u w a s moving from place to 
place among the gamblers . The door of the room w a s c losed and the 
Inspector and h is party after w a t c h i n g the gaming for about t e n m i n u t e s 
invaded the room through the window- Wil l iam testifies to the fact 
that Arnol i s A p p u col lected " Thon ". The Inspector and his constables 
arrested a number of men . Others escaped. These are the facts deposed 
to by the w i tnes se s and accepted by the Magistrate. I accept them 
myself , but I reach the conc lus ion wi thout any hestitat ion that on these 
facts it is imposs ible to hold that there w a s un lawfu l gaming. I t w a s 
not un lawfu l gaming in the sense that it took place " in or upon any 
path, street, or road ". (See section 3 (2) (a ) . ) Was it then un lawfu l 
gaming in t h e sense that it w a s practised in a " place to w h i c h the publ ic 
had access as of right or n o t " ? (See again sect ion 3 (2) (a) .) The door 
of the room w a s shut. Don Wi l l iam had kept the place under observat ion 
for some t ime. Inspector Wit tens leger had watched it for ten minutes 
before raiding it. Ne i ther of t hem speaks to a s ingle m a n hav ing been 
admitted to the room w h i l e the gambling w a s going on- It w a s one and 
the same group that took part in the gambling during the w h o l e period 
of their observation. The learned Magistrate says , " i n the present 
case the place w h e r e the unlawful gaming w a s carried on w a s a vacant 
room in a house s i tuated o n a land looked after b y t h e n in th accused 
who , according to the evidence , w a s the person w h o managed and 
supervised the gambl ing and col lected ' T h o n ' . The fact that the doors 
of the room were locked at the time of the raid does not prove that the public 
could not have had access to it". The only comment I need m a k e in 
regard to this last observat ion is that, if the fact of c losed doors does 
not prove that the publ ic had no access to the room, it certainly 
does not prove that the public had access to it. A n d it is for the 
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prosecut ion to prove that m e m b e r s of the publ ic had access to it. T h e 
Magis trate c o n t i n u e s : " T h e doors could qui te eas i ly h a v e b e e n o p e n e d 
b y the n in th accused or a n y o n e e l se and peop le a d m i t t e d " . N o doubt . 
B u t it w a s qui te as easy for the n inth accused or any one e l se not to open 
the doors and admit anyone . T h e point i s that there is no e v i d e n c e 
that the doors w e r e opened and anyone admitted. T h e Magistrate 
c o n t i n u e s : " In fact the presence of peop le in different s tatus of l i fe 
and of different castes es tabl i shes b e y o n d any doubt that such w a s the 
case and that a n y o n e cou ld h a v e repaired to th i s spot and i n d u l g e d in 
un lawfu l g a m i n g on p a y m e n t of ' T h o n ' or commiss ion to the a c c u s e d " 

In m y opinion., it w o u l d be m o s t dangerous to d r a w the inference that 
a place is be ing used as a c o m m o n g a m i n g p lace from the s ing le fact 
that there are present m e n of different castes or e v e n c o m m u n i t i e s 
a m o n g the gamblers . These are days in w h i c h peop le m i n g l e v e r y 
freely, and a man's c ircle of fr iends and acquaintances m a y w e l l inc lude 
m e m b e r s of different cas tes and communi t i e s . I n th i s case t h e Magis ­
trate lays stress on the fact that one of the g a m b l e r s w a s a l a w y e r ' s 
clerk sugges t ing thereby that h e could not b e said to be a fr iend of t h e 
others present. B u t I th ink it is notor ious that a l awyer ' s c lerk is 
ju s t such a person as w o u l d c o m e in contact w i t h a l l sorts and condit ions 
of men . B u t qu i te apart from that v i e w of t h e matter , in m y opinion, 
a m a n m a y go into the s treets and b y - w a y s of a t o w n and col lect a n u m b e r 
of m e n and form a g a m i n g party p l a y i n g for s takes w i t h o u t r e n d e r i n g 
t h e m s e l v e s l iable under the Ordinance, so l ong as the g a m i n g is confined 
to the m e m b e r s of the group so brought together . F o r in that e v e n t it 
cannot be properly said that t h e publ ic h a v e access to that party in order 
t o tak e part in the g a m i n g t h e m s e l v e s . T h a t w a s the v i e w taken i n t h e 
case of Weerakoon v. Appuhamy \ S c h n e i d e r J. said, " on this point the 
ev idence is that peop le of different ' n a t i o n a l i t i e s ' or castes w e r e found 
in the place . . . . and the Po l i ce Inspector procured the o p e n i n g 
of the closed door by t h e pre tence t h a t h e had c o m e from the Grand 
Hote l for gambl ing . If people from t h e Grand Hote l a lone w e r e admit ted 
. . . • I fail to s ee h o w this e v i d e n c e can b e regarded as p r o v i n g 
that t h e publ ic h a d access." T h e s a m e v i e w w a s taken in t h e case of 
Weerakoon v. Cumaru" a case in w h i c h t h e facts w e r e m u c h stronger 
than those in this case. T h e n it is sa id that Arno l i s A p p u co l l ec ted 
" Thon ". B u t on the facts of this case no adverse in ference can sa fe ly 
b e d r a w n from that fact. In the Queen's Cot tage case too there w a s 
ev idence that " T h o n " w a s col lected but the essent ia l e l e m e n t w a s 
miss ing as it is in this case, that t h e publ ic had access . I therefore 
reach the conc lus ion that t h e u n l a w f u l gaming , in t h e s e n s e a t tached 
to it by sect ion 3 (2) (a) has not b e e n establ i shed. It is obv ious that 
there w a s no u n l a w f u l g a m i n g w i t h i n the m e a n i n g of sect ion 3 (2) ( b ) . 
The only other ground of l iabi l i ty is under sect ion 3 (2) ( c ) . B u t 
there is no ev idence w h a t e v e r to s h o w that the room in w h i c h 
the g a m i n g took place w a s a " c o m m o n g a m i n g p l a c e " in t h e m e a n ­
ing g i v e n to that phrase in the interpretat ion c lause , for a s 
I h a v e a lready observed there i s n o evidence" to s h o w t h a t t h e publ i c 

1 23 N. £ . R. 5. 1 24 A". L. R. 29. 
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1 39 Times L. R. 42. * 20 N. L. R. 190. 

had access to the room. Indeed the evidence is that the public had 
no access. T h e doors w e r e c losed and t h e Po l i ce had to find their 
u n w e l c o m e w a y through the w i n d o w . T h e y had no freer access to the 
room than burglars wou ld have had. I set aside the convict ions of the 
accused-appel lants and acquit them. I do not elect to interfere w i t h 
t h e convict ions of the other accused, w h o w e r e convicted on their o w n 
pleas of gui l ty . I am aware that in the case of Weerafcoon v- Cumaru 
(supra) Schneider J., acting in revision, se t aside the convict ions of the 

accused, w h o had not appealed, but I do not find mysel f compel led 
to fo l low that precedent at any rate in this case. The accused w h o 
pleaded gui l ty must b e assumed to h a v e k n o w n better than the Pol ice 
w e r e able to prove and to have m a d e their pleas w i t h a ful l con­
sciousness of their guilt . B y their pleas they e x e m p t e d the Po l i ce 
from the necess i ty of proving the case against them- Their pleas 
suppl ied all the deficiencies. But in regard to those accused w h o did 
not plead gui l ty , the Po l i ce w e r e bound to prove the case and they 
h a v e fai led to do so. N o adverse inference can be drawn against t h e m 
from the fact that the other accused had pleaded gui l ty . In fact that is 
not admissible ev idence against them. A t first s ight this m a y appear a 
surpris ing result , but in real ity it i s not so. It is inevi table that some­
t imes surprising results should flow from the application of rigid legal 
ru les and principles. A s Lord Birkenhead remarked in the case of 
Rutherford i>. Richardsonl, " it is of course a commonplace that the 
decis ion of legal issues must depend on rigid rules of evidence, necessari ly 
general in their scope and very l ikely, therefore, in individual applications 
to present an appearance of artificiality and e v e n of inconsistency ". 

I w o u l d h a v e affirmed the convict ion of the e ighth accused-appel lant 
too . He had pleaded gui l ty at one stage of the case, but later h e asked 
to be a l lowed to wi thdraw that plea, and t h e Magistrate acceded to that 
application- So that in h i s case, the prosecution had to prove h i s guilt, 
and as I have already observed, the ev idence falls short of establ ishing 
it. T h e case of King v. Sidda' s h o w s that the Magistrate w a s ent i t led 
to base his finding in regard to the e ighth accused on h i s admission of 
gui l t a l though that plea w a s later retracted. But the Magistrate has not 
done so and I a m not aware of the c ircumstances in w h i c h the plea 
"was tendered and then retracted. 

Set aside-


