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Present: Lasce l l e s C.J . and W o o d E e n t o n J . 

S I L V A v.. F E R N A N D O . 

131—D. C. Colombo, 32,516. 

Quantum meruit—Quasi contract—Agreement to give share of plumbago 
for pumping water from mine—How far persons who uere not 
parties to agreement are bound to pay for services rendered. 
B agreed to g ive A a one-fifteenth share of the plumbago from 

B's p i t in consideration of A working certain pumping machinery, 
which drained, the mines of A and B . C worked B's p i t on an 
agreement wi th B . I n an action b y A against C, the District Judge 
held that the defendant was not bound b y the agreement between 
A and B . 

Held, on appeal, affirming the judgment, that plaintiff was n o t 
entitled to succeed even on a quantum meruit or on the basis of an 
implied contract. 

/ J p H E fac t s appear sufficiently f rom t h e judg ment . 

Elliott, for t h e plaintiff, appel lant . 

N o appearance for t h e respondent . 
Cur. adv. vult. 
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J u l y 5, 1912 . LASCELLES C. J . — 
T h e plaintiff by h i s p la int averred t h a t by i n d e n t u r e of February 8Hta, t. 

15 , 1908, m a d e b e t w e e n t h e plaintiff of t h e o n e part a n d A . H . Fernando 
F e r n a n d o a n d o thers of t h e s e c o n d part , i t w a s agreed t h a t t h e 
part ies of t h e s e c o n d part shou ld g ive t h e plaintiff a one- f i f teenth 
share of t h e p l u m b a g o w o n f rom the ir re spec t ive m i n e s i n consider­
at ion of t h e plaintiff working cer ta in p u m p i n g m a c h i n e r y , w h i c h 
drained t h e p l u m b a g o m i n e s of t h e part ies of t h e s e c o n d part a s 
w e l l as t h a t of t h e plaintiff; t h a t A . H . F e r n a n d o carried o u t t h e 
agreement , a s we l l a s o n e P o n n i a h w h o worked A. H . F e r n a n d o ' s 
p i t under a n arrangement w i t h F e r n a n d o ; t h a t t h e d e f e n d a n t s u b s e ­
q u e n t l y worked t h e pit under an' a r r a n g e m e n t ' w i t h P o n n i a h or 
F e r n a n d o , but h a s refused t o p a y one- f i f teenth of t h e produce of 
t h e m i n e t o t h e plaintiff. T h e plaintiff c l a i m s t h e v a l u e of t h e 
p l u m b a g o w h i c h t h e de fendant should h a v e paid o n t h e foo t ing 
of t h e agreement . T h e de fence is t h a t t h e p la int d i sc loses n o 
c a u s e of act ion. T h e l earned Di s t r i c t J u d g e h e l d t h a t t h e d e f e n d a n t 
w a s n o t bound b y t h e a g r e e m e n t , a n d t h r e w out a s u g g e s t i o n t h a t 
t h e plaintiff m i g h t h a v e recovered o n a quantum meruit. I n t h e 
appeal i t i s n o t c o n t e n d e d t h a t t h e learned Dis tr i c t J u d g e ' s finding 
w i t h regard t o t h e a b s e n c e of a n y contract b e t w e e n t h e plaintiff 
and t h e de fendant i s wrong , b u t w e are asked t o a l low t h e plaintiff 
an opportuni ty of bas ing h i s c la im o n a quantum meruit. 

N o authorit ies were c i ted t o u s b y t h e appe l lant in support of 
t h e proposit ion t h a t t h e plaintiff could recover on t h i s foot ing . I f 
t h e principles of t h e E n g l i s h l a w w e r e appl icable , t h e pla int i f f ' s 
c l a i m wou ld not be sus ta inable o n th i s ground. T h e l a w i s t h u s 
s ta ted b y B o w e n L . J . in Falcke v. The Scottish Imperial Insurance 
Co.1: " T h e general principle i s , b e y o n d all ques t ion , t h a t work 
and labour done or m o n e y e x p e n d e d b y o n e m a n t o preserve o r 
benefit t h e property of another do n o t , according t o E n g l i s h l a w , 
create a n y l i en u p o n t h e property s a v e d or benef i ted , nor e v e n , if 
s tand ing alone, create a n y obl igat ion t o repay t h e e x p e n d i t u r e . 
Liabi l i t ies are not t o b e forced u p o n peop le b e h i n d their-
backs any m o r e t h a n y o u c a n confer a benefit o n a m a n a g a i n s t 
h i s w i l l . " 

I t cannot b e sa id that in t h e present case • t h e d e f e n d a n t b y 
accept ing t h e benefit of t h e plaintiff 's p u m p i n g operat ions m u s t b& 
t a k e n t o h a v e entered into a fresh contract . A s is general ly t h e 
case where t h e work is done on land , t h e c i r c u m s t a n c e s are s u c h 
as t o g ive t h e de fendant n o opt ion in the" m a t t e r (Sumpter 
v. Hedges*). 

T h e advantage w h i c h t h e de fendant ' s m i n e rece ived f rom the- -
plaintiff's p u m p i n g c a m e to h i m w h e t h e r h e -desired i t or n o t ; 
i t w a s t h e natural c o n s e q u e n c e of t h e re la t ive s i tuat ions of t h e 
plaintiff 's and t h e de fendant ' s m i n e s , a n d there i s n o principle o i : 

i 84 Chan. Div. 249. * (1898) 1 Q. B. 673. 
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E n g l i s h l aw w h i c h requires a person t o contribute t o an o u t l a y 
m e r e l y because h e h a s derived a material benefit from i t . The 
Buabon Steamship Company v.. The London Assurance.1 

T h e R o m a n - D u t c h l a w o n t h e subject i s different. Quite apart 
from contracts and impl ied contracts , t h e R o m a n - D u t c h law 
acknowledges a c lass of obligations arising quasi ex contractu f rom 
t h e c ircumstances i n w h i c h t h e parties find t h e m e l v e s . T h e bes t 
k n o w n of t h e s e quasi contracts i s t h e negotiorum gestio, i.e., t h e 
adminis trat ion of the property or affairs of another during h i s 
absence w i thout h i s authori ty , where t h e R o m a n - D u t c h law m a k e s 
provision for t h e re imbursement of t h e expenditure incurred by t h e 
unauthor ized administrator and defines h i s r ights and habi l i t ies . 
Another e x a m p l e of a quasi contract is t h e solutio indebiti, t h e 
obl igation w h i c h arises w h e n p a y m e n t h a s b e e n m a d e b y mis take 
of restoring w h a t h a s b e e n u n d u l y received. 

B u t I cannot find any authori ty i n t h e t e x t books i n wh ich the 
principle t h a t n o o n e should be enriched at t h e expense of another 
h a s b e e n ex tended t o a c a s e l ike t h e present . A s far as I c a n 
ascer ta in , t h e appl icat ion of t h e principle is l imited t o certain wel l -
defined cases . I n Morice's English and Roman-Dutch Law t h e 
u s e of t h e t e r m quasi contract b y t h e R o m a n - D u t c h jurists is regard-
.ed as a m o d e of explaining certain legal relat ions which arise in 
particular c i rcumstances , s u c h as t h e administrat ion of a partnership, 
a p a r t from contract or t h e obl igation incurred o n entering o n an 
inher i tance . B u t there is another object ion t o t h e application of 
t h e principle in t h e present case . There is n o quest ion here of a 
s e r v i c e be ing rendered t o a person during his absence or wi thout his 
knowledge . T h e plaintiff and t h e defendant were both present 
a n d aware of t h e condit ion under which t h e m i n e s were worked. 
'The quest ion m u s t b e whether t h e plaintiff, in keeping h i s pumping 
m a c h i n e r y at work, acted w i t h t h e authority , express or impl ied , of 
t h e defendant . There is n o room for t h e doctrine of negotiorum 
gestio. 

B u r g e (vol. III., p. 990, 1st ed.) s t a t e s : " There is n o foundation 
•for any act ion o n th i s spec ies of contract , if t h e party has ac ted 
u n d e r t h e authority or i n . t h e presence or w i t h t h e knowledge of t h e 
person for w h o s e benefit h e acted , because in e i ther of t h e s e cases 
h i s r e m e d y is o n h i s m a n d a t e , express or i m p l i e d . " 

I n m y opin ion t h e findings t h a t t h e contract b e t w e e n the plaintiff 
a n d Fernando is n o t b inding o n t h e defendant , and the absence of 
•any ev idence f rom w h i c h a fresh contract can be impl ied , are fatal 
t o t h e plaintiff's act ion. 

F o r t h e above reasons I th ink t h e appeal fails , and m u s t be 

d i s m i s s e d . 

"WOOB BENTON J . — I agree. 
Appeal dismissed. 

1 (1900) A. C.6. 


