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Criminal Law -  Murder conspiracy -  Section 296 read with section 113
(b) and 102 of the Penal Code -  Murder of six persons -  Section 292 
read with sections 32 of the Penal Code -  Abetment of murder s.292 
read with s. 102 Penal Code -  Robbery of jewellery s. 380 Penal Code 
-  Gang rape -  Section 364 (2)of the Penal Code as amended by Act, No. 
22 of 1995.

Four appellant (accused) were indicted with conspiracy to commit the murder 
of six persons.They were acquitted on that charge. 1st, 2nd, and 3rd accused 
were indicted with the murder of six persons on the basis of common intention. 
They were convicted with the said murders except that of one Nissanka. The 
4th accused indicted with abetment of the said murders was acquitted on that 
charge.The 1st, 2nd and 3rd accused were indicted with robbery of jewellery 
belonging to deceased Chandra Priyangani and Chitra Dayangani. The 1st, 
2nd, 3rd and 4th accused were charged with committing gang rape of Chithra 
Dayangani.They were convicted of these offences.

The matters raised at the appeal were-

(a) entire case for prosecution rested on circumstantial evidence;
(b) reliability of the evidence Jonty
(c) corroboration of the evidence of Jonty
(d) offence of gang rape

The deceased were Lalanadasa, a landed proprietor and a rich farmer, his wife 
Sriyawathie, daughters, Chandra Priyangani, Chithra Dayangani and Nayana 
Damayanthi and son Nissanka.
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A m arad asa’s  family w as hostile to L alan ad asa ’s  family. T h e  1 st accused was 
A m arad asa’s  em ployee, 4th a ccu se d  w as A m aradasa’s  son; the 2nd and 3rd 
a ccu se d  were friends of the 1s t  and 4th accu sed . Th e 1st to 4th accused, 
friends were in the habit of harassing the mem bers of the deceased  family. As  
a  result there w as a  prosecution in the Hom agam a Magistrate's Court on the 
morning of the day of the incident in February 19 9 9  against Am aradasa and 1st 
and 4th accu sed . T h e  1 st a ccu sed  w as absent.

A s per medical evidence -

1 .  L alan ad asa  died due to strangulation by a  ligature
2. Sriyawathie died due to a  deep cut injury of the neck
3. N ayana Dam ayanthi died due to cut injuries on her face and neck
4. C hand ra Priyangani died due to a  cut injury of the neck
5  Chithra Priyangani had 2  external injuries and one internal injury

which suggested sexual assault. Death w as due to hanging.
6. N issan ka had multiple injuries. Death w as due to cut injury of the 

neck

O n receipt of information over the phone of an unusual situation at a  house, 
Inspector Suraw eera of the Thalang am a police visited the scene at about 11  
p.m. on 10 .0 2 .19 9 9 . H e observed the bodies of the d eceased  including Chithra 
D ayangani hanging. There w as a  condom , an empty packet of cigarettes and 
cigarette ash in the vicinity. H e  also found bleeding injuries and a  blood 
sm eared crow bar against the wall. N issan ka’s  body w as found in the garden 
am ong coconut trees and a  Kitul club sm eared with blood and mud. 
A m arad asa ’s body w as lying close by in a  critical condition. He also died later.

Jonty a  close friend of the 4th a ccu se d  and A m aradasa family visited the scen e  
of the crime 3  times, viz., around 2  p.m ., around 3.30.p.m . and finally around 6  
p.m. O n the 1st o ccasion he saw  the body of L alan ad asa and N ayana  
Dam ayanthi when he saw  the 1 s t , 2nd and 3rd accu sed  inside the house. On  
the second occasion he saw  two more dead bodies viz., those of Chandra  
Priyangani and Sriyawathie. O n the 3rd occasion he observed the 1 s t ,  2nd and 
3rd a ccu sed  raping Chithra D ayangani whilst she w as alive and tied to a  bed. 
W hen the 3rd a ccu se d  got off her body, the 4th accu sed  went towards the girl 
saying that he too wanted to have sexual intercourse with her. Jonty did not see  
N issan ka dead or alive in the vicinity.

That afternoon the 4th a ccu se d  and Jonty had been visiting places. All these 
visits were corroborated by w itnesses. T h u s Paranavithana spoke to fact that 
they had met him. 4th a ccu se d  had a  packet of cigarettes with him. The 4th 
a ccu sed  and Jonty also wished to have a  bath. Jonty told him that according 
to the 4th accu sed , the 1st a ccu se d  and others had killed som e people at 
L a la n a d a sa ’s  house. T h e  4th a ccu sed  also confirmed the killing.

Nihal Perera said  that Jonty cam e around 1 .3 0  p.m. and left his slippers at his 
place and went for a bath.
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Premarathne said  that the 4th a ccu se d  visited him at his saloon and left on a  
bicycle borrowed from a  boy and returned in 2 0  minutes.

Paranavithana a lso  sa id  that Jonty and 4th a cc u se d  went for a  bath on the 
three wheeler of Cham inda. O n their return they had lunch together.

Jonty and the 4th a ccu se d  were friends. T h e  High Court found that Jonty had  
accom panied the 4th a ccu se d  but he w as not an accom plice.

IP Suraw eera’s  observation at the sc e n e  supported Jonty, esp ecially the 
finding of a  contraceptive where Jonty saw  the 1 st, 2nd  and 3rd a ccu se d  raping 
Chithra D ayangani. H e a lso  found an empty packet of cigarettes in that room.

Further, IP Suraw eera found on a  statem ent by the 1s t  a ccu se d , 08 pairs of 
gold bangles. In two of them letters “C h a n d ra ” w as engraved. O n a  statement 
of the 2nd a ccu se d  the IP  recovered two gold ch a in s and a  pendant. Th e  letter 
“C ” w as engraved on the pendant. IP Suraw eera a lso  found two gold rings in 
the 1st  a ccu se d ’s  trouser pocket.

According to w itness Pushpakum ara who had an affair with Chithra Dayangani, 
the bangles, ch a in s and the rings belonged to the two sisters. All those items 
were found concealed around the house of the 3rd a ccu sed .

Police also recovered on the statem ent of the 1st a ccu se d  a  katty in a  trunk 
box at his grandfather’s  house.

The clothes the 1st a ccu sed  w as wearing at the time of his arrest had stains 
like mud and blood.

Held:

1 . Jonty w as not an accom plice and his evidence against the a ccu se d  is 
corroborated

2. Circum stantial evidence strongly supports the prosecution story.

3. A s per Explanation (1) of section 364(2) of the Penal C o de, a s  
am ended by Act, No. 2 2  of 19 9 5 , the 4th a ccu se d  w as guilty of “gang  
rape” a s  he w as not the innocent by stander, but abetted the 
com m ission of rape on Chithra Dayangani.

4. There is no merit in the appeal.

C a s e s  referred to:

1. f le x  v Exall -  (1866) 4 F  . Exall 4 F  & F  pg.4 F  9 22  at 929

2. King v Gunaratne -  (1946) 4 7  N .L .R  1 4 5  at 14 9

3. A run Kumar v State of Uttara Pradesh -  (1989) Air S C  14 4 5

4. Promod Mantoi and Others v The State of Bihar Air - ( 1 9 8 9 )  S C  14 7 5

APPEAL from the judgm ent of the High Court
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SH1RANI BANDARANAYAKE, J.

Th is is an appeal filed in term s o f section 451 (3) o f the Code of 01 

Crim ina l P rocedure Act, as amended by Act No. 21 of 1998 against 
the conviction and sen tences imposed by the judgm ent of the Trial- 
a t-B a r on the accused -appe llan ts  (here ina fte r referred to as 
appe llan ts). Four accused were indicted in respect of s ix (6) 
murders com m itted on the 10th February 1999. The indictment 
conta ined 24 counts wh ich were as fo llows:

(a) Counts 1 to 6 were in respect o f all accused fo r conspiring  
a long w ith deceased Am aradasa to com m it murder o f the six  
deceased persons, wh ich were o ffences punished in terms 10  

o f section 296 read w ith  sections 113(b) and102 o f the Penal 
Code.
A ll appe llan ts were acqu itted o f counts 1 to 6 in the  
ind ictment.

(b) Count 7 to 12 were aga ins t 1st, 2nd and 3rd appellants for 
com m itting o ffences o f m urder o f the six (6) deceased  
persons pun ishab le  in te rm s o f section 292 read w ith section  
32 o f the Pena l Code.
The 1 st, 2nd and 3rd appe llan ts were convicted on counts 7 
to  11. They were acqu itted o f the charge in respect o f one o f 20 

the deceased persons, namely, N issanka. The 1st, 2nd and  
3rd appe llan ts were sen tenced to death in respect o f counts  
7 to 11.

(c) Counts 13 to 18 we re  aga ins t the 4th appe llan t for a id ing and 
abetting the 1st, 2nd and 3rd appe llan ts fo r comm itting the  
offences se t ou t in coun ts 7 to 12 in the indictment.



The 4th appe llan t w as acqu itted o f coun ts 13 to 18.
(d) Count 19 was aga ins t the  1st, 2nd and 3rd appe llan ts fo r 

com m itting the o ffence o f robbery o f jew e lle ry  be long ing to  
one o f the  deceased , nam e ly, C hand ra  P riyangan i, 
pun ishab le in te rm s o f sec tions 380 o f the penal code.
The 1st, 2nd and 3rd appe llan ts  we re  conv ic ted on coun t 19 
and were sen tenced to  10 years rigorous im prisonm ent.

(e) Count 20  was aga ins t the 1st, 2nd 3rd appe llan ts  fo r 
com m itting the o ffence o f robbery o f jew e lle ry  be long ing to  
one o f the  deceased , nam e ly , C h ith ra  D ayangan i, 
pun ishab le in te rm s o f Section  380 o f the  Pena l Code.
The 1st, 2nd and 3rd appe llan ts  we re  conv ic ted on coun t 20  
and were sen tenced to 10 years rigorous im prisonm ent.

(f) Count 21 was aga ins t the 1st appe llan t fo r com m itting gang  
rape on one o f the deceased , namely, C h ith ra  Dayangani, 
an offence pun ishab le  in te rm s o f section 364(2) o f the  
Penal Code as am ended by Act, No. 22 o f 1995.
The 1st appe llan t was conv ic ted on the coun t o f gang rape  
and was sen tenced to 20 years rigorous im prisonm ent.

(g) Count 22 was aga ins t the 2nd appe llan t fo r com m itting gang  
rape on one o f the deceased, namely, Ch ith ra  Dayangan i, 
an offence pun ishab le  in te rm s o f section 364(2) o f the penal 
code as am ended by Act, No .22 o f 1995.
The 2nd appe llan t was conv ic ted  on the coun t of gang rape  
and was sen tenced to 20 years rigorous im prisonm ent.

(h) Count 23 was aga ins t 3rd appe llan t fo r com m itting gang  
rape on one o f the deceased, namely, C h ith ra  Dayangani, 
an offence pun ishab le  in te rm s o f section 364(2) of the penal 
code as am ended by Act, No. 22 o f 1995.
The 3rd appe llan t was conv ic ted on the coun t o f gang rape  
and was sen tenced to 20 years rigorous im prisonm ent.

(i) Count 24 was aga ins t the 4th appe llan t fo r com m itting gang  
rape on one o f the deceased , namely, C h ith ra  Dayangani, 
an offence pun ishab le  in te rm s of section 364(2) o f the  
Penal Code as am ended by Act, No 22 o f 1995.
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The 4th appe llan t w as convic ted on the coun t o f gang rape 
and was sen tenced to 20  years rigorous imprisonment.

A ll sen tences o f im prisonm ent aga ins t each o f the accused were to  
run consecutive ly.

(A) THE INTRODUCTION

A t the  tim e o f the incident, wh ich took place in February 1999, 
the deceased fam ily  was liv ing a t Am aragoda Road, Hokandara.
Th is  fam ily  cons is ted o f s ix  mem bers: the father, V ithanage  
La lanadasa was a fa rm er and owned a large extent o f land in the 7o 
v illage. H is w ife Ko llurage S iriyawath ie was house-w ife who had 
g iven birth to 3 daughte rs and one son. O ut o f the three daughters, 
the  e ldes t, C hand ra  P riyangan i a fte r com p le ting  he r GCE  
(Advanced Level) Exam ination had been fo llow ing a course in 
Chartered Accountancy. A t the tim e o f the incident she was  
fu n c tio n in g  as an A ccoun ts  C le rk  a ttached  to the  Sum ath i 
Publishers. N issanka, the on ly son o f La lanadasa fam ily was  
work ing as a techn ic ian in a priva te firm . The th ird in the family, 
Ch ith ra  Dayangan i was an undergraduate , studying fo r a Degree in 
Bache lo r o f Com m erce in the Univers ity o f S ri Jayawardanepura . so 
The younges t in the  fam ily, Nayana Damayanth i, was a student 
enro lled in an A ccoun tancy Course.

The  deceased La lanadasa and Am aradasa were neighbours.
The  4th appe llan t w as the son o f Am aradasa whereas the 1st 
appe llan t w as his em ployee . The  2nd and 3rd appe llan ts were  
friends o f the 1st and 4 th appe llan ts. The Am aradasa fam ily and  
La lanadasa fam ily  have no t been in good te rm s and it appears tha t 
the  two fam ilies  have had constan t and long standing quarrels. 
There were a llega tions leve lled aga ins t the Am aradasa fam ily that 
they  and th e ir em p loyees have been harassing the members o f the 90 
La lanadasa ’s fam ily. The  ev idence a lso revealed tha t the fam ily  of 
La lanadasa ’s  w as cons idered to be o f a h igher socia l standing  
am ong the  v illagers . The  m em bers o f the Lalanadasa fam ily  
however, did not associa te  o thers in the village very closely.

On the day o f the inc ident S iriyawath ie and Chandra Priyangani 
were presen t in the M ag is tra te ’s Court, Homagama as w itnesses in 
a case where they had made a com pla in t to the police. Due to
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continuous harassm ent meted ou t by the m em bers o f the fam ily  of 
Amaradasa, La lanadasa had made severa l com p la in ts to the police  
and based on one o f such com pla in ts , the Tha langam a po lice had  
instituted action in the M ag is tra te ’s Court, Hom agam a aga inst 
Amaradasa, the 1st appellant, 4th appe llan t and two o the r persons. 
This case was called in the M ag is tra te ’s Court, Hom agam a on the  
day of the inc ident and on ly Am aradasa and the 4th appe llan t had 
been absent on th is occasion.

On the night o f 10.02.1999, one W ann ia rachch ige Don N ihal 
C hand ragup tha , w ho  w as  res id ing  a t B o ra le sgam uw a , had  
te lephoned one D ham m ika H ingunea rachch i w ho  res ided a t 
Amaragoda Road, Hokandara . W hen he te lephoned her fo r the  
second tim e tha t n igh t a round  8 .10  p .m ., it appea red  to  
Chandraguptha that she was frigh tened and on m aking inquiries  
she had informed him tha t there is an unusual s itua tion at a nearby  
house, where the dogs are bark ing and the cows are mow ing. 
Chandraguptha had taken down the address o f the pa rticu la r house  
in question and had unsuccessfu lly  a ttem pted to con tac t the po lice  
station a t A thurug iriya . The rea fte r he had te lephoned the  po lice , 
station a t Tha langam a around 8 .30  p.m . and had in form ed them  
about the susp ic ions tha t have been aroused by the unusual 
situation tha t preva iled in the house s itua ted  a t Am aragoda Road, 
Hokandara.

A fte r receiving the sa id in form ation , Inspecto r Suraweera  o f the  
Thalangama po lice  had arrived  a t the sa id house around 11.00 p.m . 
No sooner the po lice jeep  was parked, Inspecto r Suraweera  had  
seen a woman, namely, M eem anage S iriyawath ie  and a child, 
namely, Buddh ika V iranga, a fte r em erg ing  from  the com pound  
running towards the road th rough it’s gate. As the ir behav iou r 
aroused susp ic ion and the  fac t tha t they cou ld  not answer the  
questions put to them  correctly, the po lice  had de ta ined both of 
them  in the jeep.

W hen Inspecto r Suraweera  en te red the house from  the back  
door a light was on and he d iscove red the dead body o f 
Lalanadasa in a s itting pos ition ins ide a large wooden box wh ich  
was used to s tore paddy. H is hands and legs we re  tied w ith a co ir 
rope. In a co rrido r ad jo in ing tha t room , whe re  La lanadasa ’s body
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was found, he saw  the bod ies o f S iriyawathie and Chandra  
Priyangani lying on the floor. They had bled from  the wounds on 
the ir necks and between the two dead bodies there was a crowbar 
about 6 fee t long kept aga inst the ‘corridor- w a ll’ . There had been  
blood on the upper part o f the said crowbar. In another room  
hanging from  the h inge o f the door frame, the Inspector found the 140 
dead body o f Ch ithra Dayangani. Her hands were tied from  behind, 
her face was down and the body was touching the floor. The  
Inspector found tha t there was blood, a condom , an empty packet 
o f c igare tte ash in the vicin ity. Therea fte r the Inspector found the  
body o f Nayana Damayanth i behind the to ile t at the back o f the  
house. Her body was covered w ith arecanut branches and there  
were cut in juries on her neck. Later abou t 30 meters away from  the 
house, he found N issanka ’s body lying between the coconut trees. 
There was b lood as we ll as sm ears o f mud on N issanka’s clothes.
The po lice found a ‘kitu l’ c lub wh ich was smeared w ith b lood and 150  

mud. Lying qu ite  c lose to N issanka ’s body the Inspector found  
Am aradasa who was in a critica l condition.

Accord ing to the Post-M ortem  Reports (X13, X19, X27, X31,
' X32 and X34) the causes o f death o f the v ic tim s were as follows:

1. La lanadasa

2 S iriyawath ie

3 Nayana Damayanth i

4  Chandra  Priyangan i

5 Ch ith ra  Dayangan i

13 externa l in juries and 1 internal 
injury.
Death due to strangu la tion by a 
ligature.
3 in juries.
Death due to haem orrhage fo llow ing 160 

deep cu t in jury on the neck.
2 in juries.
Death due to haem orrhage fo llow ing  
cu t in juries to the face and to the  
neck.
11 externa l injuries.
Death due to cu t in jury on the neck.
2 externa l in juries and 1 internal 
in jury w ith in juries suggestive of 
sexual assault. 170
Death due to hanging.
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6 N issanka - 11 exte rna l in ju ries and 2 in terna l
in juries.
Death due to cu t in ju ry on the neck.

(B) THE CASE FOR THE PROSECUTION

The case o f the prosecu tion rests en tire ly  on the ev idence o f 
witness W.W. Jayanatha , alias Jon ty  (he re ina fte r re ferred to as  
Jonty) who was a c lose  friend o f the 4th appe llan t as we ll as the  
Amaradasa fam ily. On the  day o f the incident, Jon ty  accom pan ied  
by the 4th appe llan t had v is ited the res idence o f La lanadasa on 3 iso  
occasions. All th ree v is its had been on the  request o f the 4th 
appellant.Jonty had c learly  s ta ted tha t on his firs t v is it to  the  
residence of La lanadasa,he had not known as to w ha t was  
happening there. S ince the firs t v is it to La lanadasa ’s house w ith the  
4th appellant, Jon ty had found it d ifficu lt to refuse to accom pany the  
la tter in the o ther vis its, as the 4th appe llan t was p lead ing to Jon ty  
to be w ith him since they were c lose friends.

Accord ing to Jon ty he v is ited the res idence o f La lanadasa fo r the  
first time on the day o f the inc iden t w ith  the 4th appe llan t around 2 
p. m. A t tha t time he had seen on ly the bod ies o f La lanadasa and 190 
Nayana Damayanth i. Jon ty  had seen a t tha t tim e the  1st, 2nd, and  
3rd appellants were inside the house. He had v is ited  the said  
residence o f La lanadasa fo r the second tim e around 3 .30  a.m ., w ith  
the 4th appellant. On tha t occasion once aga in he had observed  
two more dead bod ies wh ich  la te r he identified as the bod ies o f 
Chandra Priyangan i and S iriyawath ie .

C hand ra  P riyangan i and  S ir iy aw a th ie  had been  a t the  
Magistra te ’s Court o f Hom agam a in the m orn ing o f the inc iden t and  
this position has been c lea rly  estab lished by the cou rt o ffice r a t the  
Magistra te ’s court o f Hom agam a.The sequence o f even ts the re fo re  200 

indicates tha t La lanadasa and Nayana Dam ayanth i had been killed  
before S iriyawath ie and Chandra  P riyangan i re turned from  the  
Magistra te ’s Court o f Hom agam a.

The 3rd and the last v is it m ade by Jon ty  to the scene o f crime  
with the 4th appe llan t was a round 6 .00  p.m . W hen he was a t 
Lalanadasa’s house Jon ty  had seen Ch ith ra  Dayangan i being
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raped by the 1st, 2nd and 3rd appellants. Accord ing to Jonty a t the  
tim e she was being raped, she was alive.

A lthough Jon ty  m ade th ree (3) vis its to  La lanadasa’s residence, 
he did not see N issanka e ithe r a live o f dead in the vicinity. 2 1c 
N issanka ’s  co lleagues from  his place o f w o rk  had testified tha t he 
was a t wo rk  until abou t 8.00 p.m . on the day o f the incident.

The respondent contended tha t there is no evidence e ither d irect 
or c ircum stantia l as to the m anner in wh ich N issanka came to his 
death. W hen the police vis ited the residence o f Lalanadasa on the  
in form ation they had received, a fte r searching the house when they  
cam e across four dead bodies, one o f the neighbours had informed  
the police tha t there was ano the r person in the Lalanadasa family.
The police had searched the garden which was about 2 acres in 
ex ten t where they found N issanka ’s body around 3.00 a.m . There 220 : 
had been ev idence suggestive o f N issanka having firs t fought w ith  
his assailants. The police a lso found Am aradasa lying on the  
ground in the v ic in ity  w ith in juries to which he succumbed on 
adm iss ion to the National Hospita l, Colombo.

The day a fte r the inc ident on 11.02.1999, on information the  
po lice had arrested the  1st, 2nd and 3rd appe llan ts a t the residence  
o f the 3rd appe llan t wh ich was about 1 k ilom eter from  the scene o f 
crim e. The  police, a lthough was looking fo r the a rres t o f the 4th 
appe llan t, he cou ld  not be found in the v illage and when the trial 
w as ha lf w a y  th rough  he su rrende red  to the  H igh Court. 23c 
Considering the subm iss ions made on beha lf o f the appellants as 
we ll as fo r the respondent, fou r main questions o r issues have  
em erged wh ich would need c lose r exam ination. They could be 
lis ted as fo llows:-

(i) the en tire  case fo r the prosecution is relied on c ircumstantia l 
evidence ;

(ii) re liab ility  o f the ev idence o f Jonty;
(iii) ev idence o f corrobora tion o f the testim ony o f Jonty;
(iv) the offence o f gang rape.
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(C) (I) THE ENTIRE CASE FOR THE PROSECUTION IS
RELIED ON CIRCUMSTANTIAL EVIDENCE

Learned Counsel fo r the 1st appe llan t subm itted tha t the main item s  
of evidence aga ins t the 1st appe llan t we re  fourfo ld  wh ich  included  
that;

(a) the ev idence o f Jon ty  w ho is a lleged to have seen the  
1st appe llan t th rice  a t the scene o f crim e on the day o f 
the incident;

(b) the recovery o f 8 bang les be long ing to tw o o f the  v ic tim s  
on a sta tem en t a lleged to have been m ade to the po lice  
by him;

(c) the recovery o f a katty in a trunk box at h is g rand fa the r’s 
house on a s ta tem en t a lleged to the have been m ade to  
the police by him ; and

(d) the c lo thes he was wearing a t the tim e o f h is a rres t (a 
white short s leeved sh irt and a pa ir o f trousers) had  
sta ins like b lood and mud.

Learned counsel fo r the 2nd and 3rd appe llan ts subm itted tha t the  
prosecution relied on a finge r prin ts p laced on a tin o f b iscu its . It 
was contended tha t there we re  o the r finge r prin ts on the sa id tin o f 
biscuits wh ich were not identified by the reg is tra r o f finge r prints  
and only one thum b prin t had m atched w ith the 2nd appe llan t’s 
thumb prin t.The reason fo r the said thum b prin t to appear on the tin  
of b iscu its accord ing to the learned counse l fo r the 2nd and 3rd 
appellants was due to the fact tha t the 2nd appe llan t was asked to 
hold the said tin o f b iscu its on his head wh ile  he was being  
assaulted a t the police station.
Considering the c ircum stan tia l ev idence p laced before the court, it 
is to be noted that, there were severa l items that were recovered  
and produced in term s o f section 27 o f the Evidence O rid inance. 
These items included the fo llow ing:

(a) Consequent to a s ta tem en t m ade by the 1st appellant, IP 
Suraweera had recovered 8 pa irs o f bangles, two o f wh ich  
were made out o f gold. In the inner surface o f one o f those  
bangles ‘C hand ra ’ w as engraved . Chandra happened to be  
one o f the deceased fem ales.
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(b) Consequent to a s ta tem ent made by the 2nd appellant two  
gold chains and a pendant were recovered. The letter ‘C ’ 
was found engraved on the pendant.

(c) A t the tim e 3 rd appe llan t was arrested, IP Suraweera found
two go ld  rings in h is trouse r pocket. 280

In the inner surface o f one o f those rings the le tte r ‘C ’ was  
found engraved.

The bangles, chain, pendant and the rings were identified as  
be long ing to the tw o s is ters by w itness Nandana Pushpakumara, 
who had been having an intimate re la tionship w ith the deceased  
Chithra Dayangani prio r to her death. Accord ing to the w itness, 
some of the item s were gifted by him to the deceased. All the items  
o f Jewe lle ry were found concea led a t p laces around the house of 
the 3rd appe llan t and the accused were arrested at this place.

The ev idence before Court c learly  estab lished the motive 290 
aga ins t the appe llan ts . T h e ls t appe llan t was an employee o f the  
fa the r o f the 4th appellant. The 1st, 2nd, 3rd and the 4th appellants  
were c lose friends.Severa l w itnesses have given ev idence to the  
e ffec t tha t the m em bers o f the fam ily  o f the 4th appe llan t as we ll as  
the 1st appe llan t w ho  w as the ir em ployee have been harassing the  
deceased fam ily  on num erous occasions. Th is fact is corroborated  
by the  num erous com pla in ts made by the deceased fam ily to police  
requesting them  to  inqu ire in to the sa id a llegations. In fact the case  
wh ich was taken up a t the  M agistra te ’s court o f Homagama in the  
m orn ing on the fa te fu l day was an action filed by the police on one 300 

o f the com pla in ts m ade by the deceased aga inst the appellants. In 
tha t case there were charges aga inst the 1st appellant, the 4th 
appe llan t and the 4th appe llan t’s father. The 1st appe llan t was not 
presen t in Court on tha t day and the in ference tha t could be drawn  
from  th is  conduc t would be that, he had a m ission to accomplish at 
a d iffe ren t location. The  ev idence o f Ekmon, reveals not only that 
the 1st, 2nd, 3rd, and 4th appe llan ts were c lose friends, but a lso that 
on num erous occasions he had seen fou r o f them  together 
harass ing the m em bers o f the deceased fam ily.
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(II) RELIABILITY OF THE EVIDENCE OF JONTY

Learned counse l fo r the 2nd and 3 rd appe llan ts con tended that 
Jonty was the on ly eye -w itness w ho  sa id in ev idence that, he had  
seen the appe llan ts inside the  house ,and fu rthe r tha t the appe llan ts  
were invo lved in the sa id m urders. Learned Counse l fo r the  
appellants subm itted tha t as Jon ty  was w ith the appe llan ts , there is 
no re liab ility tha t cou ld be p laced on his ev idence .

However, the ev idence before Court c learly  ind ica tes tha t Jon ty  
could not be trea ted an accom p lice  and his ev idence re jected on  
the basis o f non-re liab ility  fo r the fo llow ing reasons.

Jon ty and the 4 th appe llan t were friends from  the ir ch ildhood  
and had a ttended the sam e schoo l until the la tte r entered ano the r  
school fo r his Genera l C ertifica te  o f Advanced Level Exam ination. 
In fact Kusum awath ie , w ho was a w itness fo r the de fence said in 
evidence that Jon ty  was a frequen t v is ito r a t the 4th appe llan t’s  
residence and tha t w heneve r the fam ily  o f the 4th appe llan t wen t on  
trips, Jon ty used to jo in them . There fo re , it is obv ious tha t there has  
been a very c lose re la tionsh ip  be tw een Jon ty  and the 4th appe llan t.

Jonty had met the 4 th appe llan t on the  day  o f the inc iden t 
(10.02.1999) a round 2 .00  p.m ., nea r a  sa loon wh ich  be longed to  
one Ind ika P radeep. The sa loon was s itua ted  near the Hokandara  
Junction. The 4th appe llan t had a packe t o f c iga re ttes in h is hand  
and he had wanted Jon ty  to com e w ith  h im  on a m iss ion. He had  
not revealed as to w ha t th is  spec ific  m iss ion was. The rea fte r the 4th 
appellant borrowed a b icyc le  from  a boy w ho  had com e to the  
saloon and both o f them  had gone on tha t b icyc le . On the ir way, the  
4th appe llan t had to ld Jon ty  tha t the  1 st appe llan t is a t La lanadasa ’s 
house and th a t he had w an ted  the  4th a p pe lla n t to  b ring  
cigare ttes.Therea fte r they had dec ided to  keep the b icyc le a t the  
furthest po in t they cou ld  go  on it and had kep t it a t the res idence of 
one N ihal Perera. A fte r hand ing ove r the c iga re ttes to the 1st 
appellant, the 4th appe llan t and Jon ty  had le ft La lanadasa ’s 
residence, cam e to N iha l Pere ra ’s res idence to co llec t the b icycle  
and the pa ir o f s lippers and had gone  back to the sa loon to return  
the bicycle.
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The 4th appe llan t and Jon ty had before going to Hokandara  
Junction had gone to Jon ty ’s house and there they had met A jantha  
Paranaw ithana who was known as A je Aiya. Paranaw ithana’s had 
requested them  to jo in him  fo r a bath. Three o f them  along w ith a 
th ree - whee le r drive r known as Cham inda had gone to a nearby 
lake fo r a bath. Thereafter, Jon ty  and the 4th appellant had lunch at 350 

Paranaw ithana ’s residence.
Jon ty  and th e ls t appe llan t had thereafte r gone to the latter's  

residence and left around 3.30 p.m . W hen they were proceeding  
past the residence o f La lanadasa, the 1st appellant had made a 
sound to get the ir a tten tion and had requested them  to come. A fte r 
a wh ile  they had le ft and the two o f them  had gone to the school 
ground. Jon ty had a t tha t s tage jo ined A jan tha Paranaw ithana and  
o the r friends to p lay cricket. The  4th appellant, w ho genera lly jo ins  
the group, did not do so on tha t day and a fte r abou t 10 m inutes he 
had ca lled Jon ty to v is it La lanadasa ’s  residence, once again. 360

On th is occasion, wh ich was around 6 .00 p.m . Jonty had seen  
Ch ith ra  Dayangan i being raped by the 1st ,2nd and 3rd appellants. 
Accord ing to  Jon ty he was standing near the entrance to  the room  
where Ch ith ra Dayangani, who was an undergraduate, being tied  
up to a bed w ith her face upwards. Jonty has categorica lly stated  
tha t Ch ith ra Dayangan i was alive at the time she was raped by the 
1 st, 2nd and 3rd appe llan ts and he had said that from  the place he 
was stand ing he cou ld c learly  see what was happening inside the  
room . Accord ing to Jonty, no sooner the 3rd appe llan t got out of her 
body, the 4th appe llan t had gone towards the help less girl saying 370 

tha t he too wants to have sexual in tercourse w ith her. A t th is stage  
Jon ty  c la im s that he did not w ish to remain there any longer and had 
gone to the rear o f the house. From  there he had seen Amaradasa, 
the  fa the r o f the  4th appe llan t com ing towards the house. Then  
Jon ty  had in form ed the 4th appe llan t and both o f them  had left the 
house from  the fron t en trance and had gone to the Hokandara  
Junction .

The  sequence o f even ts tha t took p lace in tha t fate fu l day  
revea ls tha t Jon ty  had accom pan ied the  4th appe llan t main ly due to  
the  fr ie n d sh ip  he had w ith  h im  and a fte r the  firs t v is it to  380 
La lanadasa ’s residence, and know ing quite well as to what had  
taken place, Jon ty  rea lized tha t he was at a point where he could  
not refuse to accom pany the 4th appellant.
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The evidence a lso reveals tha t it w as not unusual fo r Jon ty and  
4th appe llan t to have lunch a t Pa ranaw ithana ’s house. Th is fact has  
been clearly adm itted by Paranaw ithana in his evidence . M oreover 
the fact tha t Jon ty  was w ith the 4th appe llan t s ince 2 .00  p.m . on the  
day o f the inc ident has been corrobora ted by all the w itnesses  
referred to by Jonty. The prosecu tion had sum m oned all these  
witnesses Jon ty  had re ferred to a t va rious stages and these  
witnesses have corrobora ted the ev idence o f Jon ty on all materia l 
points.

It a lso to be borne in m ind that a fte r having lunch on the day of 
the incident at Paranaw ithana ’s house, Jon ty  and the 4th appe llan t 
had met Am aradasa. A t tha t stage, accord ing to Jonty, the 4th 
appellant had in form ed Am aradasa tha t the 1st appe llan t a long w ith  
others had killed two persons a t La lanadasa ’s house. The 1st 
appellant it is to be noted was an em p loyee o f Am aradasa and the  
1st appe llan t was to be presen t be fo re  the M ag is tra te ’s Court 
Homagama on a com p la in t m ade by the m em bers o f the  
Lalanadasa fam ily. The an im os ity  be tw een the  tw o fam ilies has 
been proved beyond any reasonab le  doubt. In such c ircum stances  
when the 4th appe llan t b rough t to  the notice o f his fa the r abou t the  
deaths at the ir enem y ’s house, the fa the r to ld h is son to be w ith  
Jonty at the la tte r’s p lace. It is to  be noted tha t Am aradasa d id not 
show any sign o f susp ic ion o f shock w hen he heard abou t the  
gruesome murders. Furtherm ore , it is com m on ground tha t the 1st 
and ,4th appe llan ts as we ll as Am aradasa  we re  riva ls o f the  
Lalanadasa Family. Neverthe less, it is seen tha t they have been  
entering and departing from  La lanadasa ’s res idence w ithou t any  
trepidation. They had used both the rear en trance as we ll as the  
front entrance fo r th is purpose. If no t fo r the ir know ledge tha t there  
would not be any one to cha llenge the ir presence, wou ld  they have  
moved so free ly to the ir arch riva l’s res idence?

After the th ird and the fourth v is it to La lanadasa ’s house, Jonty  
had gone to Paranaw ithana ’s res idence. P rior to tha t accord ing to 
Jonty he and the 4th appe llan t had met Paranaw ithana near 
Hokandara junction . Jon ty  had seen the 4th appe llan t speaking to 
Paranaw ithana. W hen Jon ty  was on the way to Paranaw ithana ’s 
house, in the th ree -w hee le r be long ing to the latter, Paranaw ithana  
had informed Jonty tha t the 4th appe llan t had told him  that 1st
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appe llan t and the o thers had killed som e people at the  residence of 
Lalanadasa. He had inqu ired from  Jon ty  as to the truth o f this  
sta tem ent. Paranaw ithana in his tes tim ony had confirmed tha t the  
4th appe llan t had to ld  h im  tha t som e people were killed a t 
La lanadasa ’s  residence.

Learned counse l fo r the 1st appe llan t subm itted tha t the Tria l-at- 
Bar had erred in fac t and in law  in eva luating Jon ty ’s evidence in the  
ligh t o f the  in trins ic im probab ilities and d iscrepancies found in his 
ev idence and it is the re fo re  necessary to consider whether such 430  
ev idence is corrobora ted in materia l particu lars as regards to  
killings.

E. R. S. R. C oom araswam y (The Law of Evidence, Vol. I, 
pg. 18) in considering the  va lue and advantages and demerits of 
c ircum stan tia l ev idence has sta ted tha t the use o f c ircumstantia l 
ev idence is c ritic ized on the ground tha t it is not re liab le evidence, 
However, he is o f the v iew  that,

“Bu t it wou ld be going too fa r to say tha t it is never safe to  
trus t c ircum stan tia l ev idence in the entire absence o f direct, 
fo r there are many crim es wh ich are comm itted under 440 
c ircum s tances  w h ich  p rec lude  the  poss ib ility  o f d irec t 
ev idence being given, but wh ich ye t a llow  o f a perfectly safe  
in ference be ing drawn from  surround ing c ircum stances. The  
risk o f perju ring is m in im ized, s ince c ircum stantia l evidence, 
unlike d irec t evidence , does not depend on the verac ity o f 
w itnesses. It is less capab le of fabrication.”

It is a lso to be borne in m ind tha t the English decisions haive 
evo lved a se t o f princ ip les and rules o f caution wh ich have been " 
fo llowed in Sri Lankan cases. Considera tion o f circumstantia l 
ev idence has been v iv id ly  described by Pollock C.B. in R v  Exa/A1) 451 

cited in King v  Gunaratnd2) in the fo llow ing words:
“ It has been sa id tha t c ircum stantia l ev idence is to be  
cons idered as a chain, and each piece as a link in the chain, 
but tha t is no t so, fo r then o f any one link breaks, the chain  
wou ld fa ll. It is more like the case o f a rope comprised of 
severa l chords. One s trand o f the rope m ight be insuffic ient to  
susta in  the  we igh t, bu t th ree strands toge the r may be quite of 
su ffic ien t s treng th . Thus it m ay be in c ircum stantia l evidence
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there m ay be a com b ina tion  o f c ircum stances, no one o f 
which wou ld  ra ise a reasonab le convic tion o r more than a 
mere susp ic ion ; but the th ree taken toge the r m ay create a 
conclusion o f gu ilt w ith  as much certa in ty as hum an affa irs  
can require o r adm it.”

The items o f c ircum stan tia l ev idence referred to ea rlie r wh ich  
comprise o f the finger prin t on the tin o f b iscu its , recoveries in term s  
of section 27 o f the Evidence ord inance , and the ev idence o f motive  
combined w ith the va rious inc iden ts tha t took p lace on the day in 
question as re lated by Jon ty  crea tes a case o f “a rope not w ith a 
single strand but o f severa l s trands” .
(Ill) EVIDENCE OF CORROBORATION OF THE TESTIMONY  

OF JONTY

Paranaw ithana corrobora ted the ev idence o f Jon ty  and sta ted  
that on the day o f the incident, he had seen Jon ty  and the 4th 
appellant around 2.00 p.m . near the Hokandara Junction . A t tha t 
time the 4th appe llan t had a packe t o f c iga re ttes in h is hand. 
According to Jon ty he had v is ited La lanadasa ’s res idence around
2.00 p.m. w ith the 4th appellant as the latter had to hand ove r a packet 
of cigarettes. This was Jon ty ’s firs t v is it to  the said house on that 
fateful day.

Paranawithana in his evidence had stated that he had seen Jonty  
and the 4th appellant toge ther fo r the second time on that day when  
he accompanied them  fo r a  bath w ith ano ther person know as 
Chaminda. Jonty had referred to the said v is it fo r a bath in his 
evidence.

Paranawithana had also stated that he met Jon ty and the 4th 
appellant for the third time on the day in question in the evening. A t 
that time the 4th appellant had informed him that the 1 st appellant and  
others have killed som e people a t the residence o f Lalanadasa. 
According to Paranaw ithana, he had inquired from  Jonty as to the 
truth of such a sta tement and Jon ty had confirmed that it was true.

Nihal Perera who gave ev idence stated that Jon ty came to his  
residence around 1.30 p.m . on the day o f the incident and had wanted  
to leave his pa ir o f slippers a t his place. Accord ing to N ihal Perera, he 
had seen Jonty walking towards the paddy field that leads to

460

470

480

490



280 Sri Lanka Law Reports 12004] 2  Sri L.R

Lalanad'asa’s  residence. It appears tha t the 4th appellant had taken 
the precaution to be away from  Jonty and Nihal Perera, as he was 
fully aware as to what was going on a t Lalanadasa’s residence. On 
the other hand Jonty was not aware o f the killings and that would have 
been one reason fo r him  to have left the slippers at Nihal Perera’s 
residence w ithout any trepidation. According to Nihal Perera, soon 50C1 
after Jonty visited his house, he had gone for a bath and on his return 
he had found that the pair o f slippers had been taken away. Nihal 
Perera’s  version thus corroborated the position taken by Jonty about 
the time he had spent a t Lalanadasa’s house.

Indika Pradeep Premarathne, owned a saloon a t the Hokandara  
Junction. In his evidence he confirmed that on the day in question,
Jonty and the 4th appellant had come there around 2.00 p.m. The 4 th 
appellant had borrowed a bicycle from  a boy who had come for a 
haircut and he had returned it about 20 m inutes later.

The observation made by IP Suraweera a t the scene of incident is 5 1©  
important to be considered as it corroborates the description given by 
Jonty. IP Suraweera had observed that on entering the house of 
Lalanadasa through the rear door, Lalanadasa’s body was inside a  
wooden box which is used to store paddy. The dead body was in a 
sitting position w ith its neck slanted to a side and tied with a rope with  
the other end tied to one of the legs o f the box. He had also seen the 
bodies of S iriyawathie and of Chandra Priyangani lying in the corridor 
with bleeding injuries. IP Suraweera had found a contraceptive in the 
front room where Jonty had stated that he had seen 1 st, 2nd and 3rd 
appellants raping Chithra Dayangani. He had also observed an empty 520: 
packet o f cigarettes in that room, w itness Ekmon in his evidence had 
stated that he had known Lalanadasa and both the father and the son 
were non-smokers. According to IP Suraweera, the body o f Chithra 
Dayangani was not inside the room, but was found hanging from the 
door hinge o f adjoining room. It appears that after raping the 
deceased, they had hung the body on the door hinge using a piece of 
wire and a rope.
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Jon ty  had s ta ted that, the  1st, 2nd and 3rd appe llan ts  one a fte r 
the o the r had raped Ch ith ra  Dayangan i. The  Jud ic ia l M edica l 
O ffice r w ho  had carried ou t the post m ortem  had described the  
in juries on the vag ina o f the deceased and had ca tego rica lly  s ta ted  
tha t the in juries were ind ica tive  o f e ithe r one person having sexua l 
in te rcourse w ith the girl severa l tim es o r m any persons having  
sexua l in te rcou rse  w ith  her. T h is  c o rro bo ra te s  w ith o u t an y  
reservation , the ev idence o f Jon ty  w ho  s ta ted tha t the 1st 2nd and  
3rd appe llan ts raped Ch ith ra  Dayangan i one a fte r the other.

The accep tab ility  and the  trus tworth iness o f Jon ty ’s ev idence  
cou ld be eas ily  asce rta ined by exam in ing  the ev idence he had  
given w ith  regard to the lay ou t o f the  La lanadasa ’s res idence and  
not speak ing o f the death o f N issanka. Jon ty  was a person who  
had never v is ited La lanadasa ’s res idence p rio r to  the date o f the  
incident. He had m ade th ree v is its  on tha t fa te fu l day and the  
descrip tion g iven by h im  on the lay ou t o f the in te rio r o f the house  
ta llies correc tly  w ith  the observa tions m ade by the investiga ting  
officers. Accord ing to Jon ty ’s ev idence , he v is ited La lanadasa ’s 
residence be tween 2 .00  p.m . and 6 .00  p.m . on the day o f the  
incident. Jon ty  has never spoken to the fac t o f see ing N issanka ’s 
body during tha t period. There is ev idence to ind ica te tha t N issanka  
was at his w o rk  p lace a t Bore lla  until abou t 8 .00 p.m . on tha t day. 
Jon ty wou ld not have had the oppo rtun ity  o f see ing N issanka ’s 
body as he had d ied on ly a fte r 8 .00  p.m . and Jon ty ’s last v is it was  
m ade we ll be fore 6 .00 p.m .

(IV) THE OFFENCE OF GANG RAPE

Counts 21 to 24  o f the ind ic tm en t dea l w ith cha rges o f gang rape  
pre fe rred separa te ly  aga ins t each o f the appe llan ts . A ll o f them  
were convic ted on the coun t o f gang rape and we re  sen tenced fo r 
20 years rigorous im prisonm ent.

Learned P res iden t’s Counse l s trenuous ly  argued that, on a 
cons ide ra tion  o f the ev idence o f Jon ty  it canno t be es tab lished tha t 
e ithe r the 4th appe llan t com m itted rape o r tha t he a ided o r abetted  
any o f the appe llan ts  to com m it rape. Lea rned  P re s id en t’s 
C ounse l’s pos ition was that, when the 4th appe llan t a rrived a t the 
scene o f the o ffence a long w ith Jonty, the v ic tim  was a lready tied  
with her hands and legs apart and gagged and the 1st appe llan t 
was com m itting the sexua l act.
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Learned P res iden t's  C ounse l con tended  tha t there is no 
ev idence to ind icate tha t the 4 th appe llan t had com m itted rape on 
the said deceased and tha t there is no evidence to show  that the 
4th appe llan t abetted any o ther person to com m it rape. He further 
subm itted  tha t, the  lea rned  T ria l Judges have m isd irec ted 570 
them se lves by com ing to the conclus ion that, in order to prove gang 
rape under ou r law, prosecution must on ly estab lish tha t the 
appe llan t was a m em ber of the gang at the time when the act of 
rape was com m itted . Learned P res iden t’s counsel also stated that 
learned Tria l Judges have fu rthe r m isd irected themselves by 
considering the Indian decision of Aruna Kumar v  State of Uttara 
Pradesh*® wh ich was a case dealing w ith abduction under section  
336 o f the Indian Penal Code, and citing th is case as a case laying 
down princ ip les perta in ing to gang rape as se t out in section 376  
of the Indian Penal Code. 580

Sections 363 and 364 of the Penal Code dea lt w ith the offence  
of rape and the pun ishm en t fo r the said offence. Section 363 stated 
that,

“A man is said to com m it ‘rape ’ who, excep t in the case 
here ina fte r excepted, has sexual in tercourse w ith a woman  
under c ircum stances fa lling under any o f the five follow ing  
descrip tions..."

P rior to the am endm ent in 1995, section 364 of the Penal Code 
dea lt w ith the pun ishm en t fo r rape. Under that law the offence  
exc lus ive ly  dea lt w ith a sing le person com m itting rape. These two 590 
section were am ended by the Penal Code (Amendment) Act, No 23 
of 1995. By th is am endm ent the leg isla ture had brought in the 
concep t o f gang rape. Learned P res iden t’s Counsel for the 4 th 
appe llan t con tended that the only ob ject o f in troducing gang rape 
was to enhance the sentence and the liab ility would be only on 
persons o f a g roup who com m itted the offence of rape or who had 
abetted the o ffence o f rape.

Section 13 o f the Pena l Code (A m endm en t) Act, No 22 o f 1995 
dea ls w ith section 364 of the princ ip le enactm ent and by that 
section , section 364 is repea led and a new section is substituted. 600 

The substitu ted section reads as fo llows;
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“364(1)- W hoever com m its rape shall,
except, in the cases prov ided fo r in sub-section (2) and (3), 
be punished w ith rigorous im prisonm ent fo r a te rm  not less  
than seven years and not exceed ing tw en ty  years and w ith  
fine, and shall in add ition be ordered to pay com pensa tion  o f 
an am ount dete rm ined by court to the person in respect o f 
whom  the offence was com m itted fo r the in juries caused to  
such person.
(2) W hoever- . 6 10

(a) .........
(b) .........
(c )  ...........

(d ) ..........
(e) .........
(f) .........
(g) com m its gang rape,
shall be punished w ith rigorous im prisonm ent fo r a te rm  not 
less than ten years and not exceed ing twenty years and w ith  
fine and shall in add ition be ordered to pay com pensa tion  o f 620 

an am ount dete rm ined by court to the person in respect o f 
whom  the offence was com m itted fo r the in ju ries caused to  
such pe rson ....”

The a fo rem entioned Section a lso refers to 3 Exp lana tions and  
1st Exp lanation wh ich is on gang rape is on the fo llow ing terms:

“Exp lanation 1,
W here the o ffence o f rape is com m itted by one o r more  
persons in a group o f persons, each person in such group  
com m itting , of abetting the com m iss ion  such o ffence is 
deem ed to have com m itted gang rape .” 630

Prior to the Pena l Code (Am endm ent) A c t o f 1995, there was no  
offence o f gang rape. A lthough learned P res iden t’s Counse l was o f 
the v iew  tha t the purpose o f the am endm en t to section 364 o f the  
Penal Code was to enhance the pun ishm ent, a care fu l perusa l o f
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the am ended section ind ica tes tha t the p resen t law makes  
prov is ion not on ly to enhance the pun ishm ent fo r the offence, but 
more im portan tly  to  m ake m em bers o f a group, liab le when the 
offence o f rape o r abe tm en t o f rape is com m itted by one o r more 
m em bers o f such group.

Under the old law, section 363 clearly  referred to a sing le person 640 
com m itting the o ffence o f rape. The meaning o f tha t section was 
qu ite  c lea r tha t it dea lt w ith  on ly a  s ing le person and the provision  
was m ade to ascerta in  w he the r there was consent by the women.
The am endm ent on the o the r hand, ca tegorica lly  includes more 
than  one person and th is is c lea rly  in the Explanation I to the 
am ended Section . A ccord ing to  Exp lanation I, there are several 
ing red ien ts tha t are necessary to be looked into concerning the 
offence o f rape. They are:

(a) assem b ly o f a g roup o f persons;
(b) rape com m itted by one o r more persons o f such group; 650

(c) som e m em bers in such group abetting the comm ission  
o f rape.

It appears tha t am endm ent to section 363 o f the Penal Code 
was taken from  the Indian Penal Code. Section 367(2)g o f the 
Ind ian Pena l Code refers to gang rape and Explanation I which is 
reproduced be low  is on th is particu la r offence.

“W here a wom an is raped by one or more in a group of 
persons acting in fu rthe rance of the ir common intention, each 
of the persons shall be deem ed to have comm itted gang 
rape.” 660

The ob jec t in in troducing gang rape, includ ing the Explanation  
and its app licab ility  was exp la ined by the Indian Supreme Court in 
Promod Mahto and others v The State of Bihar <4) in the following  
words:

“This Exp lanation has been in troduced by the legislature with 
a view  to e ffective ly deal w ith the grow ing menace of gang 
rape. In such c ircum stances, it is not necessary that the 
prosecution shou ld adduce c linch ing proof of a completed  
act o f rape by each one of the accused on the victim  or on 
each one o f the v ic tim s when there are more than one in 670 
order to fine accused gu ilty of gang rape and convict them  
under section 367, IPC .”
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In Promod Mahto’s case (supra), s ix teen (16) accused we re  
prosecu ted fo r com m itting o ffences pun ishab le  in te rm s o f sec tions  
367 and 320 read w ith section149 o f the Indian Pena l Code. It was  
the case o f the  prosecu tion tha t A1 to A5 en te red the house  
whereas A6 to A16 stood ou ts ide . O u t o f A1 to A5; A1 to  A4  
com m itted rape on the v ic tim  wh ile  A5 stood as guard . Then a ll o f 
them  rem oved the  cash and artic les from  the house and le ft the  
p lace .The tria l C ou rt conv ic ted A1 to A4 unde r section 367 680 

independen tly  and A5 cons truc tive ly  by invoking Exp lana tion I.The  
High Court con firm ed the conv ic tions and sen tences o f A1 to A4, 
but reduced the sen tence o f A5. C onsidering the appea ls m ade to  
the Suprem e Court, they reduced the sen tence  o f A1 to A4  so le ly  
on the basis o f facts and c ircum stances o f the case, bu t sta ted that,

“ ...Once it is es tab lished tha t the accused had acted in 
concert and raped the p rosecu trix  then all o f them  wou ld  be 
gu ilty under section 367 in te rm s o f Exp lana tion I to  c lause  
(g) o f sub-section (2) o f sec tion  367, I PC, irrespective  o f 
whe the r she had been raped by one o r m ore o f them ." 690

A lthough Arun Kumar and another v  State of Uttar Pradesh 
(supra) did not deal w ith the the charge o f rape, but on the charge  
of abduction in te rm s o f section 366 o f the Ind ian Pena l Code, there  
are o the r b ind ing au tho rities wh ich  dea ls w ith  the o ffence o f rape  
(section 376 o f the IPC) in Ind ian Case Law ,-as Pramod Mahto, 
re ferred to earlier, is a case in point.

It is to be born in m ind tha t there is a noticeab le  d iffe rence  
between the Exp lana tion g iven in te rm s o f Section 376 o f the Ind ian  
Pena l Code and the Exp lana tion g iven unde r the am ended section  
364(2) o f ou r Pena l Code. (Section  13 o f the Pena l Code 700 
[Am endm ent] Act, No. 22  o f 1995). A cco rd ing  to the Exp lana tion  
given in the Indian Pena l Code, it is necessary  fo r the persons to  
have acted ‘in fu rthe rance o f the ir com m on in ten tion ’ w hereas no  
such requ irem en t is needed in te rm s o f ou r law.

Accord ing ly, in te rm s o f the Pena l Code (Am endm ent) Act, there  
is no need fo r a m em ber o f a g roup o f persons to be held liab le  for 
an o ffence o f gang rape, to estab lish  tha t each m em ber o f the  
group acted w ith a com m on in tention to com m it the sa id offence. 
W hat is necessary is to estab lish  tha t the accused had been
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m em bers in the  g roup and had e ither com m itted rape o r had 710  

abetted the sa id  crim e. O nce it is estab lished tha t one o f the  
accused had com m itted the o ffence o f rape and there has been 
a id ing and abetting , then a ll o f them  wou ld  be gu ilty under section  
364(2)g in te rm s o f Exp lana tion I o f the Penal Code (Amendment)
Act, No. 22 o f 1995 irrespective  o f the fac t tha t whether the victim  
was raped by more than one o f them . In fac t the S inha la version of 
the am ended section 364 o f the Pena l Code, wh ich is reproduced  
below, exp la ins c learly  tha t the am endm ent as contended by the 
learned P res iden t’s Counse l fo r the 4th appellant, was not only for 
the  enhancem en t o f the pun ishm en t fo r the offence but also to 720 

inc lude the o ffence o f gang rape wh ich would bring in the liab ility for 
more than one person:

“bx ,8x b 5g)85 © S a g o o ® ©  d ©  @srf <30 © ifi

0)ISHS5&)&5 C3oq)2330S5 © S s 5 f i@  e @ s a o  S g © C  0<3C f ig  

© <3g Q 0 d c O © a  & QOq  f ig  © 6  @s>3 ©<3g f ig

SO0®@@3 £55 <5 ©03X38® *855 0 ©  ©i©«35©D <3oQ
cdiS  f i@  £@ @ 30 f ig  ®@ig o iQ  C3@©^

Accord ing ly, it is c lear that, the word ‘in a g roup ’ wh ich in the  
S inha la  vers ion used as “ 6  ©sasooe®”  was included for the 
purpose o f m aking all the m em bers o f the group liable when one or 730 
more persons o f tha t group had com m itted the offence o f rape or 
had abetted the com m iss ion o f the offence o f rape.

In the instance case, there is no d ifficu lty in decid ing as to the 
cu lpab ility  o f the 4th appe llan t as there were several items of 
c ircum stan tia l ev idence wh ich c learly indicated that the 4th 
appe llan t was not a mere bystander, but in fact had abetted the 
com m iss ion o f the o ffence of gang rape by the 1st, 2nd and 3rd 
appe llan ts  by in ten tiona lly  a id ing  them . Such c ircum stan tia l 
ev idence included the fo llow ing:

The  4th appe llan t was the son o f Am aradasa and the ir fam ily 740 

and the deceased m em bers o f the Lalanadasa fam ily had been 
arch rivals fo r a cons ide rab le  period o f time. In fact even on the day 
o f the inc iden t the 4th appe llan t had to be present at the 
M ag is tra te ’s Court, H om agam a on a com pla in t made to the police 
by the m em bers o f the La lanadasa fam ily.

In the c ircum stance , it wou ld have been unth inkable for the 4th 
appe llan t to have made severa l v is its to the residence of his
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fam ily ’s sworn enem y’s w ithou t any fea r o r trep ida tion , if he was not 
aware tha t no one o f tha t househo ld  is a live  to bring any harm  to  
him . Moreover, if there was no p lan d iscussed am ong them se lves  
there was no need fo r the  4th appe llan t to  have b rough t c iga re ttes  
fo r the 1st appe llan t. The latter, a fte r a ll,w as an em p loyee  o f h is  
fa the r and the 4th appe llan t wou ld have been fu lly  aware as to w ha t 
was happen ing a t La lanadasa ’s res idence . Moreover, w hen the  4th 
appe llan t v is ited the sa id house fo r the th ird  tim e, he saw  ve ry  
c lea rly  tha t the re  was a he lp less g irl tied to a bed and be ing  
sexua lly  abused by th ree  o thers w ho  are known to h im  qu ite  we ll. 
If the 4th appe llan t w as no t aware o f w ha t was tak ing p lace, wou ld  
he have reacted in the m anne r he had behaved? The re  we re  no  
questions asked by the  4th appe llan t and he has not shown any  
kind o f shock tha t wou ld  have been expected from  a person who  
was not aware o f such inc iden ts ta lk ing p lace. Instead when the 3rd 
appe llan t came ou t o f the room  whe re  the girl w as be ing abused, 
wha t was the reaction o f the 4th appe llan t?  Learned P res iden t’s  
Counse l conceded tha t the 4th appe llan t had u tte red the fo llow ing  
words: “®QcS gssoo a>c5a5a> Th is ce rta in ly  im p lies tha t he too  
was aware tha t the o thers had p lanned to sexua lly  abuse the 4th 
appe llan t stood wa tch ing the he lp less g irl be ing bru ta lly abused by  
his fa the r’s em ployee and his friends and by his u tte rance and his  
conduc t the 4th appe llan t had exp ressed his approva l o f the  
activ ities tha t were tak ing place at La lanadasa ’s house.

Considering the c ircum stances, wou ld it be poss ib le  to trea t the  
presence o f the 4 th appe llan t a t the tim e the  o ffence was  
com m itted , as a mere by s tander who was observ ing  som e peop le  
engaged in the act o f sexua l abuse on a g irl?  It is to  be born in 
mind tha t a t no stage did the 4 th appe llan t show  any d isag reem en t 
o r d isapprova l o f the ac tion taken by the 1 st, 2nd and 3rd appe llan ts . 
There we re  no s igns o f pro test. The 4th appe llan t however, stood  
w a tch ing  the o ffence  o f rape be ing  com m itte d  and  c le a rly  
expressed his des ire  and w illingness to fo llow  su it and to take his  
tu rn .A cco rd in g ly  the  4th a p p e lla n t’s su ppo rtiv e  p re sence  
undoub ted ly  am oun ted  to  in te n tio n a l a id ing  and in such  
c ircum stances it is c lea r tha t he canno t be trea ted as a person who  
was on ly an innocent obse rve r o f the inc iden t o f sexua l abuse on a 
hap less v ic tim .

750
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On a cons idera tion o f the to ta lity  o f the ev idence I am of the view  
tha t the  conduc t o f the 4 th appe llan t c learly fa lls w ith in the 
Exp lanation I o f section 364(2).

Learned President’s Counsel fo r the 4th appellant contended that 
in the event th is appeal being dism issed, we should consider 790 

whether the sentence imposed on the 4th appellant is appropriate or 
whether it could be m itigated. He subm itted that as a result of this 
inc ident the 4th appellant, who was 17 years of age at that time, lost 
his education entirely. Considering his young age and fact that there 
has been no previous conviction, learned President’s Counsel for 
the 4 th appe llan t subm itted tha t it is inappropriate to impose the 
maximum  sentence prescribed by law for a firs t offender.

T he  4th appe llan t, as sta ted earlier, was not a mere observer of 
the inc iden t wh ich took  p lace a t La lanadasa ’s house. Considering  
the re la tionsh ip  between the  1st appe llan t and the 4 th appellant, the soo 
la tte r w as in a position to p reven t th is  inc ident taking place. Instead, 
by h is ac tions he had g iven the necessary support fo r the others to 
com m it the offence.

It is not d isputed tha t a firs t o ffender should receive some kind 
o f m itiga tion o f sen tence in m ost offences. As pointed out by 
Pro fessor Andrew  Ashworth  (Sentencing and Crim ina l Justice -  3rd 
Edition, pg. 141) there is good and valid reason fo r dealing more 
len ien tly w ith an o ffence that can be in terpreted as an isolated  
lapse. However P ro fesso r Ashworth  is o f the view  that,

“W here the firs t o ffence is grave, there m ight be little reason 810 
to  make a concess ion to hum an fra ilty -  there are some  
tem pta tions o r fee lings to wh ich one must s imply not give 
way.”

The 4th appe llan t was found gu ilty and was convicted for 
com m itting the o ffence o f gang rape in te rm s of section 364(2) of 
the  pena l Code as am ended. G ang rape as sta ted earlie r is an 
offence wh ich invo lves more than one person. Peter Hungerford- 
W elch re fers to such o ffences when more than one person is 
invo lved and sta tes that,

“W hen more than one person is involved in the comm ission 820 

o f an o ffence, the fac t tha t more than one person was



invo lved m ay m ake the o ffence m ore serious. A  m ugg ing by  
a gang is worse than a m ugging carried ou t by one person  
(C rim ina l L itiga tion and Sen tencing , 4th Edition, pg. 541).”

The 4 th appe llan t the re fo re  in my v iew  was invo lved in the  
com m iss ion o f an o ffence wh ich was o f a serious nature and I 
cannot see any reason fo r m itiga tion o f his sentence.

On a considera tion o f the to ta lity  o f the ev idence , I see no merit 
in any o f the ground urged by learned Counse l on beha lf o f the  
appe llan t. 830

For the a fo rem en tioned reasons, the appea l is d ism issed and
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the conv ic tions en te red and the sen tences im posed are a ffirm ed.

YAPA, J . -  I agree.
W EERASUR IYA , J . -  I agree.
JAYAS ING HE , J . -  I agree.
U D A LA G A M A , J . -  I agree.

Appeal dismissed.


