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1948 P resen t: Keuneman and Rose JJ-

M O H A M E D  & S O N S , A p p ellan ts , and  Z A H I E R E  L Y E  

& G O ., R esp on d en ts .

96— U . C. C olom bo, 14,011.

Trading with the enemy— Licences to import textiles whose country of origin was 
Japan—Transfer e f licences to plaintiff—Entry of Japan into the War—  

Restrictions an importation of goods of Japanese origin— Plaintiff's right 
to use the licences— Claim for refund—Defence (Control of Imports) 
Regulations, s. 8a.

P l a in t i f f  s u e d  o n  a  c o n t r a c t  d a t e d  J a n u a r y  1 3 ,  .1 9 1 1 ,  w h e r e b y  d e f e n d a n t  

t r a n s fe r r e d  t o  p la in t i f f  c e r t a in  l i c e n c e s  P  9  to  P  4  to  im p o r t  t e x t i l e s  

w h o s e  c o u n tr y  o f  o r ig in  w a s  t h e  E m p ir e  o f  J a p a n .

B y  c la u s e  2  o f  t h e  c o n t r a c t  i t  w a s  a g r e e d  a s  f o l l o w s : —

'•  I n  th e  e v e n t  o f  - t h e  a b o v e  p e r m it  s y s t e m  b e in g  a b o l is h e d  b y  G o v e r n 

m e n t  fo r  r e a s o n s  u n f o r e s e e n  o r  d u e  to  Force Majeure, i f  y o u  a r e  

u n a b le  t o  u s e  t h e  a b o v e  p e r m i t s  o r  a n y  p o r t io n  o f  s a m e  w e  b in d  

o u r s e lv e s  t o  r e fu n d  ( a t  t h e  s a m e  r a t e  p a id  t o  u s )  s u c h  v a lu e  o f  th e  

l i c e n c e s  a s  m a y  r e m a in  u n u s e d  o n  t h e  d a t e  o f  s u c h  a b o l i t i o n ."

O n  t h e  e n t r y  o f  J a p a n  in t o  t h e  W a r  o n  D e c e m b e r  7 ,  1 9 1 1 ,  t h e  T r a d in g  

w i t h  th e  E n e m y  B e g u la t i o n s  c a m e  in t o  fo r c e  w h ic h  fo r b a d e  t r a d in g  in  a n y  

g o o d s  c o m in g  f r o m  e n e m y  te r r i to r y .

U n d e r  s e c t io n  8a o f  t h e  D e f e n c e  (C o n tr o l o f  I m p o r t s )  B e g u la t i o n s ,

r e a d  w i t h  G e n e r a l  L ic e n c e  N o .  1 ,  g o o d s  o f  J a p a n e s e  o r ig in  c o u ld  b e  i m 
p o r te d  in t o  C e y lo n  p r o v id e d  t h e y  w e r e  im p o r te d  f r o m  a n y  te r r i to r y

f o r m in g  p a r t  o f  t h e  B r i t i s h  E m p ir e .  G e n e r a l  l i c e n c e  N o .  1  d id  n o t  a p p ly  t o  

C a n a d a  a n d  N e w f o u n d la n d  a n d  im p o r t a t io n  f r o m  C a n a d a  a n d  N e w f o u n d 

la n d  o f  g o o d s  o f  J a p a n e s e  o r ig in  w a s  p e r m is s ib le  o n ly  u n d e r  s p e c ia l

l i c e n c e .

Held, t h a t ,  i n  t h e  a b s e n c e  o f  p r o o f  t h a t  P  2  t o  P  4  w e r e  n o t  u s a b le  fo r  

t h e  im p o r ta t io n  o f  J a p a n e s e  g o o d s  f r o m  C a n a d a  a n d  N e w f o u n d la n d ,

p la in t i f f ' s  c la im  fo r  a  r e fu n d  w a s  n o t  s u s t a in a b le .

A n y  d ir e c t  l e g i s la t iv e  o r  a d m in is t r a t iv e  in t e r f e r e n c e  w o u ld  c o m e  w i t h in  

t h e  m e a n in g  o f  t h e  p h r a s e  "  Force Majeure " .

^ ^ P P E A L  from  a ju d g m en t o f  th e D istr ict  Ju d ge  o f  C olom bo.

H . V . P erera , K .C . (w ith  h im  S. .7. F. Ch clvanayagam  and
N avaratnarajah ) , fo r  p la intiff, appellant.

N . N adarajah, K .C . (w ith  h im  D . W . F ern an do and
G . T. S am arau-ickrem c), fo r  d efen dan t, respondent.

Cur. adv. vu lt.

F ebru ary  16, 1945. K euneman J .—

P la in tiff sued on  con tra ct P  1 o f  Janu ary  13, 1941, w hereby  defen dan t 
transferred to  p la in tiff certa in  licen ces  to  im p ort regu lated  tex tiles w hose 
cou n try  o f  origin  w as the E m p ire  o f  Japan . B y  clau se 2  o f  P  1 th e 
d efen d an t u ndertook  as fo l lo w s :— “  I n  th e even t o f  th e above Permit- 
S y stem  being  abolished b y  th e  G overn m en t for  reasons unforeseen , or due
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to  F orce  M ajeure if  y ou  are unable to  use th e  above perm its o r  any p ortion  
o f  sam e, w e bind  ourselves to  refund (a t the sam e rate paid  to  us) such  
value o f  the licen ces as m ay  rem ain unused on  the date o f  such abolition .” -

P la intiff m aintained that certain  licen ces P  1 to  P  4  current from  A ugust 
1, 1941, up to  Ju ly  81, 1942, cou ld  n ot be used b y  h im , and that he was 
en titled  to  cla im  a refund in  respect o f  th em  from  the defendant u n d er 
clause 2.

I t  has been  established in  th is case th at shortly  prior to  A ugust 1, 1941—  
v iz ., on  Ju ly  27, 1941— th e F in an ce  R egu lation  ca lled  th e  “  Freezing 
Order *’ w as applied to  the E m p ire  o f  Japan. Financial- transactions 
betw een  Japan and C eylon  thereupon becam e im possible. T h e  licence o r  
perm it system  was h ow ever n ot abolished , and in fa ct the licences P  2 to 
P  4 w ere issued to  have valid ity  from  A ugust 1, 1941.

I t  was n ot in  d ispute in this appeal that from  A ugust 1, 1941, till the 
entry o f  Japan in to  the W a r on  D ecem ber 7, 1941, these licen ces had 
valid ity  and w ere usable— though n ot for direct im portation  from  Japan 
ow ing to  the “  F reezin g  Order I t  w as, how ever, possib le to  obtain  
goods o f  Japanese origin from  India and other countries, including the 
B ritish  E m p ire . T h e entry o f  Japan  in to  the W a r as a belligerent created 
a new  situation. The Trading w ith  the E n em y  R egulations then cam e 
into force, w hich  forbad e trading in any goods “  com in g  from  "  enem y 
territory. T o  m eet this situation the D efen ce  (C ontrol o f Im ports) 
R egu lations had been  am ended on A ugust 1, 1941, by  the p rom u l
gation o f  section  8a , w hich stated—

“  W h ere  goods w hich  are im ported from  any territory form ing part 
o f th e B ritish  E m p ire  are goods o f en em y origin, such goods shall, for  
the purposes o f these R egulations, be  deem ed to be grow n, produced or 
m anufactured in th at territory notw ithstanding that they are goods o f  
enem y origin.

In  this regulation ‘ goods o f en em y origin ’ m eans goods grow n, 
produced  or m anu factured  in any territory w hich  is en em y territory 
w ithin the m eaning o f the D e fe n ce ' (Trading with the E n em y ) R eg u 
lations, 19 39 .’ ’

I t  is clear th at under section  8a goods o f  Japanese origin cou ld  b e  
im ported  in to C eylon  provided th ey  w ere im ported  from  any territory 
form ing part o f the B ritish  E m p ire . T h e prohibition  contained in the 
Trading w ith  the E n em y  R egu lations did n ot apply in such cases.

Ordinarily such goods w ould  be im ported upon licence. B u t  under 
R egu lation  5a o f t h e . D e fen ce  (C ontrol o f Im p orts) R egu lations, Open 
G eneral L icen ce  N o. 4 w as prom u lgated  on  A ugust 1, 1941, w hereby 

the im portation  to  C eylon  b y  any person  o f  such goods o f  any class or 
description  specified  in the Schedule hereto as have been grow n, produced  
or m anufactured  in any territory form ing part o f the B ritish  E m pire , 
ex cep t Canada and N ew foun dlan d or any other territory w hich  is enem y 
territory w ith in  the m eaning o f  the D efen ce  (Trading w ith  the E n em y ) 
R egu lations 1939 .”  A dm itted ly  the Schedule o f  the O pen G eneral 
L icen ce  N o. 4 covers the class and description  o f  goods m entioned  in  
P  2 to  P  4.
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I t  is con ten d ed  fo r  th e  ap p e lla n t th at th e D e fe n c e  (T rad in g  w ith  th e  
E n e m y ) R egu lation s p reven ted  th e  im p ortation  o f  goods o f  Japan ese 
origin  fro m  allied  or n eutra l cou n tries, an d  th at th e  licen ces  P  2  t o  P  4  
w ere n ot usable fo r  th a t pu rpose. I t  is a lso  urged  th at u nder section  8 a 
o f  th e D e fe n ce  (C on tro l o f  Im p orts ) R eg u la tion s  goods o f  Ja p an ese  origin  
eou ld  be im p orted  from  the B ritish  E m p ire , b u t th e prom u lgation  o f  O pen 
G eneral L ice n ce  N o. 4  m a d e  th e  licen ces  P  2  to  P  4  useless, becau se  any  
person  cou ld  n ow  im p ort such  good s from  th e B ritish  E m p ire  w ith ou t th e 
n ecessity  o f  obta in in g  a lice n ce . B u t  on  th e o th er  h and th e O p en  G eneral 
L icen ce  N o. 4  d id  n o t a p p ly  to  C anada an d  N ew fou n d la n d  w h ich  w ere 
parts o f  the B ritish  E m p ire , and im portation  from  C anada and N ew 
fou ndlan d  o f  goods o f  Japan ese origin  w as p erm itted  under licen ce , and it 
w as necessary  for  th e p la in tiff to  show  th at th e lice n ce s  P  2 to  P  4  w ere 
n ot usable for  th at pu rpose. I t  w as n ot su fficien t fo r  th e  pla in tiff m erely  
to  show  th at th e use o f  these licen ces  w as restricted .

I  agree w ith  the arg u m en t o f  C ou nsel for th e  resp on d en t th at thei pla intiff 
has fa iled  to  p rove th at “  th e p erm it sy stem  w as abolished  b y  the G ov ern 
m en t ” . T h e  on ly  qu estion  is w h ether th e  w ords in clause 2  o f  P  1, v iz ., 
“  or  due to  F oree  M ajeure if  y o u  are unable to  use the above  perm its or 
an y  p ortion  o f  sam e ”  are ap p licab le  to  th is case . A s regards the m eaning  
o f  “  foree m a jeu re  ”  see th e  ju d g m en t o f  M cC ard ie  J . in Lebeaupin- v. 
Crispin 1.

“  T h e phrase ‘ force  m a jeu re  ’ w as n ot in terch an geab le  w ith  ' v is m a jor  ’ 
or  ‘ th e  a c t  o f  G od  ’ . I t  goes bey on d  th e la tter  phrases. A n y  d irect 
leg islative  or adm in istrative in terferen ce  w ou ld  o f  course  co m e  w ith in  the 
te rm ; for ex am p le , an e m b a rg o .”

O n the fa ce  o f  th em  the licen ces P  2  to  P  4  a p p ly  to  certa in  tex tiles 
w hose cou n try  o f  origin is th e  E m p ire  o f  Ja p an . T h ere is n o  restriction  
as to  the cou n try  from  w hich  th ey  can  be im p orted , and C anada an d  
N ew foun dlan d  are n o t ex clu d ed  from  cou n tries from  w hich  th ey  cou ld  be 
obta ined . T o  im p ort from  C anada or N ew fou n d la n d  a licen ce  w as 
necessary . T h ere is n oth ing  to  sh ow  th at these licen ces  P  2 to  P  4  w ere 
n ot available for  th e im portation  o f  good s o f  Jap an ese  origin  from  C anada 
or N ew foun dlan d . In  this con n ection  th e qu estion s p u t to  the C ontroller 
o f  Im p orts , w h o  w as a w itness, are relevant.

“  Q . A fte r  th e  Jap an ese  en tered  th e W a r a person  in  C ey lon  desiring 
to  im p ort goods from  C anada and N ew fou n d la n d  o f Japan ese origin  
requ ired a lice n ce ?  A .— Y e s .”

“  Q .— O n this licen ce  w ith  th e  con d ition s a tta ch ed  to  it w ou ld  it  have 
authorised  a holder to  im p ort goods o f  Jap an ese  origin  from  any  part o f  
the E m p ire ?  N o  answ er ” .

T h is ev id en ce  show s a t an y  rate th at there is n o  p roo f o f  any ad m in is
trative  em bargo w hich  rendered  these licen ces  P  2 to  P  4 unusable for  
im p ort o f  goods o f  th e ch aracter  described  fro m  C anada o r  N ew fou n d lan d . 
T h e  w itn ess ca lled  b y  th e  pla in tiff ad m itted ly  kn ew  n oth ing  about these 
p erm its, and  there is n o ev id en ce  th at th e p la in tiff tried  to  use these 
perm its and w as p reven ted  from  doin g  so. T h ere is som e ev id en ce  in

1 L. R. (1920) 2 K . B. 71i at 719.
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th e case th at C anada and N ew foundland fa ll outside th e  sterling grou p  
b u t there is n o  ev iden ce o f  any financial o r  other regulations w h ich  
rendered "trading b y  persons in  C eylon  w ith  Canada or N ew foundland 
im possible.

C ounsel fo r  th e appellant seeks to  get over th is d ifficulty by  relying on 
section  8a o f th e  D e fen ce  (C ontrol o f  Im p orts) R egulations. H is  argu
m en t is briefly  this. G oods im ported  from  Canada or N ew foundland 
although o f  en em y origin  m u st be deem ed to  be  grow n, produced or 
m anufactured  in C anada o r  N ew foundland. There has been  a change in 
th e  nature and th e character o f  th e  goods, and th e licen ce  to  im port goods 
o f  Japanese origin w ould  have n o  ap plication  to  those goods and cou ld  not 
be  used for  the purpose o f  im porting  them .

I  d o  n ot th ink th is argum ent can  be sustained. Section  8a m ust be 
restricted  to  th e purposes o f  the D e fen ce  (C ontrol o f Im p orts) R egulations. 
T hose R egu lation s deal inter alia w ith  th e prohibition  o f im portation  into 
C eylon  o f  sp ecified  goods b y  order o f  the G overnor, or o f im portation  of 
such  goods w ithou t a licen ce  from  the Controller. U nder section  8a w hen 
goods w hich  w ere in fa c t “  o f  en em y origin ”  are im ported  from  any part 
o f  the B ritish  E m p ire  th ey  are to be  deem ed to  be  grow n, produced  o r  
m anufactured  in the B ritish  E m p ire , and accordingly capable o f  being 
im ported  in to  C ey lon . B u t  1 do n o t  th ink it is possible to  apply section  8a 
to  the interpretation  o f  th e licen ces P  2 to  P  4. In  those licen ces certain 
sp ecific  goods w hose  coun try  o f  origin was in fa c t  the E m p ire  o f  Japan 
have b een  described  and their im port perm itted. I do n ot think it w ill be 
open  to  the C ontroller to  say (as has been  suggested by  the appellant) 
th at goods originating from  Japan  in the licence m u st under the c ircu m 
stances b e  regarded as having lost th at character and becom e goods 
originating in  th e B ritish  E m p ire , and that the licences are n o longer 
ap p licab le . • .

I  agree w ith  the finding o f the D istrict Ju dge that plaintiff has failed  to 
prove th at “  th e effect o f  th ose R egu lations and Orders w as either directly  
or ind irectly  to  abolish  the p erm it system , or to turn P  2 to  P  4  in to m ere 
p ieces o f  w aste  paper A s th e D istr ict Ju dge points out, th e  ev idence is 
m ore favourable  to  the v iew  that the licences w ere available for use in a 
very  restricted  sense. T h e p la in tiff’s case accord ingly  fails, and this 
appeal m u st be dism issed w ith  costs.

Rose J..—I agree, and have nothing to add.
Appeal dismissed.


