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D E  K R E T SE R  J .— M a rik a r  a n d  M irih ana  P o lice .

1942 P re s e n t: de Kretser J.

MARIKAR, Appellant, and  M IRIHANA POLICE, Respondent.

401—M. C. Colombo, 37,685;

D e fe n c e  ( C o in  a n d  C u rre n c y )  R eg u la tio n s— R e fu sa l to  a ccep t d a m a g ed  n o tes—
R e g u la tio n  3  ( c ) — P e n a l C ode , s. 72.

W h ere a trad er is  ch arged  u n d er regu la tion  3 (c )  o f  th e  D efen ce  (Coin, 
and  C u rren cy) R eg u la tio n s w ith  “ refu sin g  to  accep t in  p a y m e n t o f a. 
d eb t or  o th e rw ise  a n y  co in  or n o t e ” and w h ere  it  is  esta b lish ed  th a t h e  
re fu sed  to  accep t n o te s  on  th e  ground  th a t th e y  w e r e  dam aged  and  not 
good  m o n ey ,—.

H eld , th a t th e  accused  had n o t offen d ed  aga in st th e  p rovision s o f  
th e  R egu la tion .

^ ^ P P E A L  from a conviction by the M agistrate of Colombo.

R. G. C. Perreira  for appellant.

H. W. R. W eerasooriya, C.C., for respondent.

June 23, 1942. de Khetser J.
The; M agistrate accepted the case for the prosecution and, despite some 

difficulty in  fo llow ing h is reasons for rejecting the defence,' I think he w as  
right in  accepting the facts g iven  by the prosecution. These facts are 
that the accused is  a very  sm all tra d er ; that he w as quite w illing  to se ll 
tw o tins of cigarettes for Re. 1.87 ; that h e a lw ays accepts currency- 
notes and displays no tendency to hoard silver c o in s ; that he m ight have 
refused to se ll at all since cigarettes are not “ con tro lled " ; that he w as  
given  as part of th e  paym ent three notes of 25 cents each and refused  
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to  accept tw o  o f them  as th ey  w ere dam aged ; that no im m ediate protest 
w as m ade nor w as h e  requested to  se ll on ly  one tin; that th e  sa le w as one 
for cash add so w as n ot com plete.

H e w as fined Rs. 100, th e  M agistrate indulging in  som e general remarks, 
q uite proper and creditable in  them selves but having no application  
to  th e  facts o f th e present case.

It is com m on know ledge that not on ly  traders but ordinary fo lk  fight 
shy of dam aged n o te s ; there is an idea that th ey  are no longer legal 
tender. The M agistrate refers to som e clerk  in  the K achcheri w ho  
refused  to  accept such notes w h en  rem itted b y  th e Court.

The regulation penalises a person w ho refuses to accept a note in  
paym ent of a debt or otherw ise. T h e first question is w hether there w as  
a debt. There w as none as the sale w as not on  credit. W hat w ould  be 
th e case if  th e custom er tendered counterfeit coins or notes ? C learly  
the se ller could refuse to sell. W hat if  h e  refused to accept any notes 
and insisted on being paid in coin ? That w ould  b e th e  k ind  o f th in g  th e  
regulation w as aim ed at. H ere he w ould  not be refusing to  se ll but 
refusing to se ll except for coin. “ O th erw ise” w ould  cover such  a case. 
If then  dam aged n otes w ere  in  fact lega l tender, it  w ould  cover th e  present 
case. B ut if  the trader acted h on estly  in  refusing to  accept th e  notes 
because h e  considered them  n ot good m oney, as th is trader clearly  did, 
then  section  72 o f th e  P en a l Code applies and h e has com m itted no  
offence.

In m y opinion the accused is en titled  to b e acquitted on  th is ground  
alone.

I quite realize How dishonest traders m ight exp loit th is finding buf each  
case m ust depend on its ow n facts and th e L egislature is a lw ays available.

S e t aside.


