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Muslim Mosques and Charitable Trusts or Wakfs Act, No. 51 of 1956 amended 
by Act, No. 21 of 1962, 33 of 1982, section 4(2) section 15A (2), section 15A(4), 
section 15A (7) section 54, section 55 -  Order to Wakf Tribunal appealable -
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Does Revision lie? Appeal/or Leave to Appeal to the Court of Appeal? -  Order 
or Judgment -  Civil Procedure Code -  Section 754 (2), 755, 756(1), 756(2) (3),
(4), (5), )6), (7) section 758(1) of the Industrial Disputes Act -  Section 39(2) -  
Compared -  Constitution -  Article 118(g), 127, Art 128, Article 138(1), Muslim 
Marriages & Divorce Act, 13 of 1951 -  section 43, section 44 -  Ouster Clause 
in Wakfs Act. Interpretation Ordinance 21 of 1901 -  Section 22 -  Substantive 
power can it be enlarged by a Regulation ?

The respondent-respondent made an application to the Wakfs Board alleging 
that the Trustees -  petitioner appellants -  were mismanaging the Mosque 
property. The Wakfs Board made Order directing the petitioner-appellants to 
handover to the respondent-respondent the amount the said Trustee had 
recovered by the sale of Mosque land. The petitioner appellant did not appeal 
to the Wakfs Tribunal but lodged an application in Revision. The Tribunal held 
that, it has no powers of Revisionary Jurisdiction. The petitioner-appellant, 
thereafter moved the Court of Appeal by way of Leave, to appeal. It was 
contended that, it is a direct appeal that lies and that the Wakfs Tribunal does 
not have revisionary jurisdiction. _

Held:

1) The Wakfs Tribunal has no jurisdiction to act in revision.

2) Every Order made by the Wakfs Tribunal is deemed to be an Order made 
by a District Court. The application by Leave to Appeal is not 
misconceived in law.

3) The Final and Conclusive clause would stand in the way of the Wakfs 
Tribunal reviewing the said impugned decision of the Wakfs Board - 
section 22 Interpretation Ordinance.

4) Any substantive power possessed by the Tribunal cannot be enlarged by 
a Regulation.

APPLICATION for Leave to Appeal.
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October 5, 2004

SALEEM MARSOOF, PC. J(P/CA)

The respondent-respondents made the application dated 2nd  
Feb rua ry  2001 to  the  W ak fs  Board  a lleg ing  inter alia 
m ism anagem ent o f mosque property by the petitioner-appellants as 
the trustee o f the M ohideen Jum m a Mosque of Tillayady, Puttalam . 
They spec ifica lly  a lleged that the petitioner-appellants sold, w ithout 
the approva l o f the W akfs Board, a land belonging to the said 
mosque a fte r sub -d iv id ing it into separate b locks and appropriated  
the proceeds o f the sa le to the ir personal use. The W akfs Board on  
rece ip t o f th is app lica tion issued notice on the petitioner-appellants  
calling fo r the ir exp lanations to the a llegations made against them. 
Therea fte r the W akfs Board inquired into these a llegations and 
found that a part o f a land belonging to the mosque which was  
dep ic ted in Plan No. 216 dated 26th June 1978 made by P. 
Thangave lu , L icenced Surveyor was divided into 37 lots and sold to 
various purchasers by the. petitioner-appe llan ts at the rate o f Rs. 
20,000/- per lot, the proceeds o f wh ich aggregated to Rs. 740,000/-

On 11th Novem ber 2001 the W akfs Board made a decision in 
te rm s o f Section 15A(2) o f the Muslim  Mosque and Charitable  
Trusts o r W akfs A c t No. 51 o f 1956 as amended by Act No. 21 o f 
1962 and Act No. 33 o f 1982, to cause a notice in w riting to be 
served on each o f the petitioner-appe llan ts in terms o f tha t section  
d irecting them  to handover w ith in a period not exceeding one month  
as m ay be specified in the said notice the said sum  of money to the  
respondent-respondents, w ho had been in the meantime appointed  
trus tees o f the sa id mosque by the W akfs Board. The W akfs Board  
fu rthe r d irected the D irec to r fo r M osques and Muslim  Charitable  
Trusts or W akfs to file  a certifica te in the M agistra te ’s Court of 
Putta lam  in te rm s o f section 15A(4) o f the Act in Form  XIII in 
Schedu le B of the Muslim  M osques and Charitab le Trusts and  
W akfs Regulations o f 1982, w ith a view  of recovering the said sum  
of Rs. 740 ,000 /-from  the petitioner-appe llan ts in the event they  
fa iled to hand ove r the said sum  of money in terms of the notice  
served on them  under section 15A (2) of the Act. The said  
regu lations have been made by the M in ister of Muslim  Affairs under 
section 54 o f the Muslim  M osques and Charitab le Trusts or Wakfs  
Act and pub lished in the Gazette Extraord inary bearing No. 342/8  
o f 29th March 1985.
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It is express ly  p rov ided in section 15A (7) o f the  Muslim  
Mosques and Charitab le T rusts o r W akfs A c t tha t “a dec is ion o f the  
Board under subsection (2) sha ll be fina l and conc lus ive  and shall 
not be ca lled in question in any court.” In m y op in ion , th is  provision  
may not have prec luded the pe titioner-appe llan ts , if they so desired, 
from  appea ling from  the sa id  dec is ion o f the  W akfs Board dated  
11th Novem ber 2001 to  the W akfs T ribuna l, as in te rm s o f section  
9H (1) o f the M uslim  M osques and Charitab le  T rus ts o r W akfs A c t 
“any person aggrieved by any o rde r o r dec is ion m ade by the Board  
may w ith in th irty days o f such o rde r o r dec is ion appea l in w riting to  
the T ribuna l aga in s t such  o rd e r o r de c is io n .” H owever, the  
petitioner-appe llan ts d id not in fac t lodge any appea l aga ins t the  
said decision o f the W akfs Board, and s ince they fa iled to pay any  
money in pursuance o f the a fo resa id  dec is ion o f the W akfs Board, 
the D irector fo r M osques and M uslim  Charitab le  T rusts o r W akfs  
in itiated enfo rcem ent p roceed ings in the M ag is tra te ’s C ou rt o f 
Puttalam by filing a certifica te  in te rm s o f section 15A (4) o f the  
Act. W hen th is m atte r w as pend ing in the M ag is tra te ’s Court o f 
Puttalam , the pe titioner-appe llan ts purpo rted  to file  an app lica tion  
dated 18th Novem ber 2002 in the  W akfs  T ribuna l described as a 
revision app lica tion , seek ing inter alia to  se t as ide the o rde r made  
by the W akfs Board on 11th N ovem ber 2001. A t the hearing before  
the W akfs T ribunal a p re lim ina ry  ob jec tion  was ra ised to the e ffect 
that under section 9 (H) o f the M uslim  M osques and Charitab le  
Trusts o r W akfs Act the W akfs T ribuna l has on ly  an appe lla te  
ju risd iction but s ince it has no rev is ionary ju risd ic tion  the app lica tion  
of the  petitioner-appe llan ts shou ld  be d ism issed in limine.

Before tak ing up the m atte r fo r hearing , the  W akfs T ribunal 
made o rde r ca lling fo r the record o f the case from  the W alks Board  
but the Board re fused to send the record to the T ribuna l sta ting tha t 
the W akfs Board has made its o rde r under section 15A(2) o f the  
Muslim  M osques and Charitab le  T rusts o r W akfs A c t and that in 
terms o f Section 15A(7) o f the A c t it was not an ‘appea lab le  o rde r’. 
This com pelled the W akfs T ribuna l to  m ake its o rdq r based on the  
materia l supp lied by the pe titione r-appe llan ts  in the ir app lica tion  
and w ithou t the benefit o f perus ing the record m ain ta ined by the  
W akfs Board. The W akfs T ribuna l by its o rde r dated 2nd August 
2003 upheld the pre lim ina ry ob jec tion and d ism issed the app lica tion
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of the petitioner-appe llan ts . In the said order the Wakfs Tribunal has 
traced the background to th is case and having considered several 
authorities reached the conclusion that the W akfs Tribunal has no 
rev is ionary ju risd iction .

The pe titioner-appe llan ts have filed th is application in the  
Court o f Appea l on 19th August 2003 seeking leave to appeal from  
the sa id order o f the W akfs Tribunal dated 2nd August 2003. It is 
subm itted  on beha lf o f the respondent-respondents tha t this  
app lica tion fo r leave to appeal is m isconceived in law in as much as 
a fina l o rde r o f the W akfs Tribunal attracts a d irect appeal to the 
Court o f Appeal under section 55A  of the Muslim  Mosques and  
Charitab le T rusts or W akfs Act, and there is no provision in the Act 
fo r filing a leave to appea l application. Section 55A of the Act is 
quoted below :-

“Every o rde r made by the Tribunal shall be deemed to be an 
orde r made by a D istrict Court and the provisions o f the C ivil 
P rocedu re  C ode gove rn ing  appea ls  from  o rde rs  and  
judgm en ts o f a D istrict Court shall, Mutatis mutandis, apply to 
and in re lation to appea ls from  orders o f the Tribunal."
The above provision was considered by th is Court in Ameers/ 

Special Trustees-Devatagaha Mosque and Shrink. In that case  
the appe llan ts filed a d irect appea l from  an order o f the W akfs  
Tribunal and the respondents ra ised a pre lim inary ob jection and  
con tended that a d irect appeal does not lie and that the proper 
rem edy was by way of leave to appeal. The respondents relied on 
Regulation 37 o f the Muslim  Mosques and Charitab le Trusts and  
W akfs Regu la tions o f 1982, wh ich reads as fo llows:-

“Any party aggrieved by any final order made by the W akfs  
Tribunal may app ly by petition to the Court of Appeal for leave  
to appeal aga inst any such order and shall give to the other 
party to the appeal notice of such application as may be 
provided fo r by the C ivil P rocedure Code.”
The Court o f Appea l noted that in term s of section 54 (4) of the 

M uslim  M osques and Charitab le  Trusts or W akfs Act, every  
regulation m ade by the M in is ter should as soon as conven ient after 
pub lica tion  in the Gaze tte  be brough t before Parliam ent for 
approval, and tha t upon such approval such regulation acquires the
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same force and e ffec t as a p rov is ion o f the Act. Jayaw ickram a J. 
observed a t page 316 o f the judgm en t tha t “a lthough these  
regu la tions we re  G aze tted , they  w e re  neve r b rough t be fo re
Parliament fo r approva l ......  Thus, it is ve ry  c le a r tha t these
regulations do not have any fo rce  o r e ffec t as they  have not been  
approved by Parliam ent.” H is Lordsh ip  then w en t on to upho ld the  
contention o f the learned P res iden t’s Counse l w ho  appeared fo r  
the respondents in tha t case tha t as “the substan tive  A c t itse lf 
provides a right o f appea l under sec tion  55A ” regu la tions canno t be  
framed so as to take away such a right. H is Lordsh ip fu rther  
observed as fo llows a t pages 318 to 319 -

“ In the instant case, th is  appea l is not from  an o rde r made by  
the W akfs Board o r W akfs T ribuna l in the course o f any action, 
proceed ing o r matter. Th is  appea l em ana tes from  an orde r 
which is the fina l express ion o f the dec is ion o f the W akfs  
Tribunal. The o rde r o f the W akfs T ribuna l has the e ffect o f a 
final judgm ent in the instan t case. In fact, the W akfs T ribuna l a t 
page 44 o f the b rie f s ta tes tha t it is a “judgm en t o f the W akfs  
Tribunal in case No. W /TR IB /76  D ewatagaha Jum m a Mosque  
and Shrine” . The judgm en t cons is ts  o f seven pages wh ich is a 
sta tem ent g iven by the W akfs T ribuna l o f the g rounds fo r its 
order. Thus, it is ve ry  c lea r tha t th is appea l had been pre ferred  
aga inst a judgm en t in te rm s o f section 754 (1) o f the C ivil 
Procedure Code .... I agree w ith the learned P res iden t’s 
Counsel tha t in the p resen t instance, s ince the o rde r is fina l in 
nature a d irec t appea l has been co rrec tly  lodged as the order 
appealed from  fina lly  d isposed o f the m atte r and as such is a 
‘judgm en t’.
Learned Counsel fo r the responden t-responden ts  rely heavily  

on the decision o f the Court o f Appea l in th is case, and subm it that 
in the light o f th is dec is ion o f th is C ou rt in th is case, the leave to 
appeal app lica tion  filed by the  pe titione r-appe llan ts  is to ta lly  
m isconceived and shou ld be d ism issed in limine.

It is however necessary to observe that by 1st D ecem ber 1998  
when the decision o f th is Court in Ameer v Special Trustees- 
Devatagaha Mosque and Shrine (supra) was pronounced, the  
regulations in question had in fac t been p laced before Parliam ent 
and app roved  by P a r liam en t on 14th S ep tem be r 1997.
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Furtherm ore, section 55A  o f the Muslim  Mosques and Charitable  
Trusts o r W akfs Act in the con text o f the regulations made under the 
Act was considered once again by the Court o f Appeal in Halwan 
and Others v  Kaleelul Rahumad2). Th is was an application for the  
preroga tive writs of certiorari and mandamus wh ich was dism issed  
fo r non-d isc losure o f materia l facts and fo r making a false averment 
tha t the ju risd ic tion o f the Court o f Appeal had not been previously  
invoked. In fact, the petitioners had filed a leave to appeal 
app lica tion in the Court o f Appea l on the same day they filed the w rit 
app lica tion , and the app lication fo r leave to appeal having been 160 
subm itted to a Judge as required by section 756(5) o f the C ivil 
Procedure Code and an orde r m ade that it should be supported in 
open court w ith in two weeks, was pending a t the time when the writ 
app lica tion was heard by th is Court. The petitioners had also filed a 
notice o f appea l in the W akfs T ribuna l from  the orde r wh ich was  
sough t to be quashed, wh ich notice had been re jected by the  
Tribunal because a petition o f appea l had not been filed w ith in a 
period o f 60 days. It is apparen t tha t the petitioners had recourse  
to the leave to appea l p rocedure as we ll as the d irect appeal as they  
did not want to take any chances in v iew  o f the am bigu ity in the 170  

language o f section 54(4) o f the M uslim  Mosques and Charitable  
Trusts o r W akfs Act. H is Lordsh ip S .N .S ilva, J. (as he then was) 
sub jected section 54(4) o f the Act to c lose scru tiny and concluded  
tha t the appropria te  procedure is the leave to appeal procedure, 
and tha t there was no question o f filing  a d irect appeal under the  
section. H is Lordsh ip observed a t pages 55 to 56 o f the judgment.

“Th is sec tion  con ta ins  tw o  m a in e lem ents. The  firs t is 
subs tan tive  in nature . It deem s every order m ade by the  
Tribuna l to  be an order m ade by a D is tric t Court. Th is w ill 
attrac t the  p rov is ions o f section 23  o f he Jud ica tu re  Act and a iso 
party  d issa tis fied  w ith  an order w ill have a right o f appea l to  
th is court. The second e lem en t is p rocedura l in nature and it 
s ta tes tha t the  p rov is ions o f the  C iv il P rocedure Code ‘Shall 
mutatis mutandis app ly  to and in re la tion to orders o f the  
Tribuna l.”
The  subm iss ion  o f lea rned P res iden t's  Counse l fo r the  
petitioners is tha t the  words p reced ing the fo rego ing words  
tha t re fe r to  the  “the p rov is ions o f the C ivil P rocedure Code
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govern ing appea ls from  orde rs and judgm en ts  o f a D is tric t 
Court” have the e ffec t o f in troduc ing prov is ions in re la tion to  
both types o f appea ls , namely, appea ls  from  judgm en t and  
appea ls fo rm  orders as found in the  C iv il P rocedure Code. 
This subm iss ion ignores the bas ic  d iv is ion  in the  con ten t of 
the sec tion .The subs tan tive  e lem en t deem s eve ry o rde r o f the  
Tribunal to be an o rde r o f a  D is tric t Court, the procedura l 
elem ent cannot have the e ffect o f in troducing both appe lla te  
procedures w ith regard to o rde rs o f a Tribuna l. S ta tu to ry  
provisions shou ld be in te rp re ted so a s .to  rem ove possib le  
am bigu ity and not to  in troduce o r advance an ambiguity. The  
words re lied upon by learned P res iden t's  Counse l shou ld be  
considered in the ligh t o f the p rov is ions o f the C ivil P rocedure  
Code tha t are made app licab le  and in the con tex t o f the  
remaining portions o f the section and not in iso la tion.
On an exam ina tion o f the p rov is ions o f the C iv il P rocedure  
Code w ith regard to appea ls it is seen tha t section 754(2) and  
sections 756 (2), (3), (4), (5), (6), and (7) app ly  exc lus ive ly  in 
relation to app lica tions fo r leave to appea l from  orde rs o f an  
orig inal court. Sections 754 (1), (3) and (4) 755, 756 (1) and  
757 app ly  exc lus ive ly  in re la tion to appea ls  from  judgm en ts  o f 
the orig ina l court. The o the r p rov is ions a re  app licab le  in 
re lation to both types o f appea ls . For instance, section 758 (1) 
w ith regard to the con ten ts  o f a  petition is app licab le  to both  
types o f appea ls . The  p rov is ions from  section 765 to 767 w ith  
regard to appea ls no tw iths tand ing lapse o f tim e app ly  to both  
types o f appea ls . S im ila rly  the p rov is ions w ith regard to  
hearing o f appea ls in C hap te r 61 are  app licab le  to both types  
o f appeals. These prov is ions are thus app licab le  to o rde rs and  
judgm ents o f an orig ina l court.
The e ffect o f the wo rds “mutatis mutandisf appearing in section  
55A and referred to above is to m ake the  re levan t prov is ions o f 
the C ivil P rocedure Code app licab le  w ith due a lte ra tion of 
de ta il. W ha t is re le van t has to  be de te rm in ed  by the  
substantive e lem en t o f the sec tion  wh ich deem s eve ry  o rde r o f 
the T ribunal to be an o rde r o f the  D is tric t Court. There fo re  the  
provisions o f the C ivil P rocedure Code tha t re la te exc lus ive ly  
to appea ls from  any o rde r o f an o rig ina l cou rt and the com mon
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prov is ions w ith regard to appeals from  any order and any 
judgem ent o f such court, w ill apply mutatis mutandis, to and 
in re lation to an appea l from  an order o f the Tribunal.”
I am  inclined to  agree w ith the reasoning adopted by this Court 

in Halwan and Others v Kaleelul Rahuman as it is manifest from  
section 55A  tha t every order made by the W akfs Tribunal is deemed  
to  be an order made (as opposed to a judgment pronounced) by a 
D istric t Court, and I find tha t the said reasoning is a lso consistent 
w ith  Regulation 37. I there fore hold tha t the procedure adopted in 
th is  case by the petitioner-appe llan ts fo r the m aking o f h is appeal is 
correct, and tha t the app lica tion filed by them  is not m isconceived  
in law.

The petitioner-appe llan ts seek leave to appeal from  th is Court 
aga ins t the o rde r o f he W akfs T ribunal dated 2nd August 2003  
d ism iss ing the app lica tion filed by them  w ith  a v iew  of revising the  
order o f the W akfs Board dated 11th Novem ber 2001 on the ground  
tha t the W akfs T ribuna l has on ly an appella te ju risd iction under 
section 9(H )(1) o f the M uslim  M osques and Charitab le Trusts or 
W akfs Act,and tha t it had no rev is ionary jurisd iction. The W akfs  
Tribunal has in its o rde r referred to two earlie r decisions to the  
sam e effect in Dahlanv Mahroof(3) (Colombo G rand Mosque case) 
and Aalim v Faik ^  (Tha lap itiya Mosque case). In these cases the  
W akfs Tribunal was invited to exerc ise powers in revision on the 
basis tha t regulation 44(1) o f the Muslim  Mosques and Charitable  
Trusts and W akfs regu lations o f 1982 expressly recognizes the 
rev is ionary ju risd ic tion of the W akfs Tribunal. Regulation 44(1) is 
quoted be low :-

“En fo rcem ent -  (1) Any orde r o f the Tribunal in Appeal or by 
way of Revision or any o rde r o f the Board relating to the 
recovery o f any movable o r immovable property shall, in the  
firs t instance be executed in the m anner provided f o r , by and 
under section 15A of the Act and he sub-sections there to .” 
(Ita lics added).
Learned Counse l fo r the pe titioner-appe llan ts relied heavily on  

the  a foresa id regu la tion to buttress the argum ent that the W akfs  
Tribuna l was possessed o f a revis ionary ju risd ic tion . Learned  
Counse l fo r the respondent-respondent subm itted tha t there is no
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provision in the M uslim  M osques and Charitab le  T rus ts o r W akfs  
Act whch has sough t to con fe r on the W akfs T ribuna l a rev is ionary  
jurisd iction. W hen faced w ith  s im ila r a rgum en ts  in Dahlan v  Mahroof 
(Colombo G rand Mosque case) the  W akfs T ribuna l observed in the  
course o f its o rde r in tha t case tha t “any substan tive  power 
possessed by the T ribuna l canno t be en la rged by a regulation, 
because tha t wou ld be ultra vires the  Act” (Dahlan’s case (supra) 
at 3 to 4). I am  in to ta l ag reeem en t w ith  the  a fo resa id  p ropos ition o f 
law.

Learned Counse l fo r the pe titione r-appe llan t has em phas ized  
that the M u ls im  M osques and C ha rita b le  T rus ts  and W akfs  
regulations of 1982, and in pa rticu la r regu la tion 44(1) thereo f, has  
been app roved  by  P a rliam en t on  14th S ep tem be r 1997 as  
envisaged by section 54(4) o f the  M uslim  M osques and Charitab le  
Trusts o r W akfs Act, and tha t as prov ided exp ress ly  in the  a foresa id  
section, upon such approva l the sa id  regu la tions “sha ll have the  
same force and e ffect as a p rov is ion  o f th is A c t."A lthough Learned  
Counsel fo r the pe titione r-appe llan ts sough t to cure the inva lid ity  o f 
the regulation in question in th is manner, I canno t accede to the  
proposition tha t any subord ina te  leg is la tion  enacted in excess o f 
powers conferred by an A c t o f Parliam en t can be g iven legal 
valid ity th rough the p rocess o f subsequen t adop tion  by Parliam ent. 
As W eeramantry, J. obse rved in K. Rambanda v  River Valleys 
Development Board ®  a t 37 and 38, in the  con tex t o f certa in  
regulations p laced before Parliam en t and app roved  by it in te rm s o f 
section 39(2) of the Industria l D ispu tes A c t -

“ It is indeed the undoubted right o f a m em ber to vo ice his 
opposition to any regu la tion proposed, but it is doub tfu l tha t 
such a regu la tion can ob ta in  the sam e full cons ide ra tion  as  
tha t g iven to a bill. Hence w h ile  in theo ry  Parliam en t still re igns  
as the suprem e law  giver, a large vo lum e o f the law  by wh ich  
the sub ject is gove rned can w e ll be passed in to fo rm  not by  
the power o f Parliam en t cons ide red w ill bu t by the drive o f 
executive urgency.
Aga ins t such a background, to v iew  section 39(2) as a c loak o f 
va lid ity wh ich m ay be th rown a round  ru les wh ich in fact are  
ultra vires w ou ld  be to e rode ra ther than pro tec t the suprem e  
authority o f Parliam ent. Regu la tions c lea rly  ou ts ide the scope
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o f the enabling powers and passing unnoticed in the heat and  
p ressu re  o f pa rliam en ta ry  bus iness  m ay then surv ive  
unques tioned  and unques tionab le ; and func tiona ries  
m anifestly exceed ing the ir powers wou ld thereby be able to 
arrogate to them se lves a de facto leg islative authority which  
cte jure be longs to Parliam ent alone. For the foregoing  
reasons I cannot subscribe to the v iew  that the mere passage  
of a regu la tion th rough Parliam ent g ives it the imprimature of 
the leg isla ture in such a way as to remove it from  the purview 310  
o f the courts th rough the opera tion o f section 39(2).”
T he  C ons titu tio n  o f S ri Lanka  has prov ided va rious  

sa feguards includ ing a system  of pre-enactm ent judicia l review with  
a v iew  of streng then ing the Sovere ignty o f the People and  
pro tec ting the ir dem ocra tic  rights. The suggestion tha t any  
subord inate leg isla tion enacted in excess o f powers conferred by an  
Act o f Parliam ent can be g iven legal v lid ity  through the process of 
subsequent adoption by Parliam ent overlooks these Constitu tional 
safeguards.
A rtic le  138(1) o f the Constitu tion o f Sri Lanka provides th a t-  320

“The Court o f Appea l shall have and exerc ise sub ject to  the  
prov is ions o f the Constitu tion o r o f any law, an appella te  
ju risd ic tion  fo r the correction o f all e rrors in fact o r in law which  
shall be com m itted  by any Court o f F irs t Instance,tribunal or 
o the r institu tion and so le and exclusive cogn izance,by way o f 
appeal, revis ion and restitutio in integrum, o f all causes, suits, 
actions, p rosecutions, m atters and th ings o f wh ich such Court 
o f F irst Instance, tribuna l o r o the r institu tion may have taken  
cogn izance :”
In te rm s o f the a foresaid Artic le , the Court o f Appeal has 330 

exclusive cognizance by way of revision o f all causes, suits, 
actions, prosecutions, m atters and th ings of wh ich any court o f first 
instance, tribuna l o r o the r institu tion may have taken cognizance. It 
is c lea r from  the open ing words o f A rtic le 138(1) o f the Constitu tion  
tha t a Court o r T ribunal may be conferred a revisionary jurisd iction  
on ly by p rov is ion of the Constitu tion o r of any other law. An example  
o f a Constitu tiona l con fe rm en t o f rev is ionary ju risd idction is found in 
Artic le  154P (3) o f the Constitu tion , whereby the H igh Court o f the
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Province has been g iven a rev is ionary ju risd ic tion  in respect o f 
conv ic tions , sen tences  and  o rde rs  en te red  o r im posed  by  
Magistra tes Courts and P rim ary Courts w iith in  the  P rovince. An  
example o f a con fe rm ent o f rev is iona ry  ju risd ic tion  by an ord inary  
Act o f Parliam ent is found in sec tions 43  and 44  o f he Muslim  
Marriage and D ivorce A c t No. 13 o f 1951, as subsequen tly  
amended, whereby the Board o f Q uaz is has the pow e r to revise  
orders made by Quazi Courts. It is however, no t poss ib le  in v iew  
of Artic le 138(1) o f the Constitu tion to con fe r a rev is ionary  
jurisd iction through subord ina te  leg isla tion , and in pa rticu la r where  
a regulation purported to have been m ade under a  pa ren t A c t is 
found to be ultra -vires the p rov is ions o f the paren t Act. Th is  is so  
even if the Court invited to exe rc ise  rev is ionary ju risd ic tion  is the  
apex Court in ou r jud ic ia l h ierarchy. In Ganeshanathan v  
Goonewardene®, the Suprem e Court held tha t it had no pow er to  
act in revision. In tha t case, G aneshana than sough t re lie f from  the  
Supreme Court in the exerc ise o f the rev is ionary and inherent 
powers o f the Court. H is com p la in t w as tha t ano the r Bench o f the  
Court had, to his detrim ent, acted per incuriam fo r the  severa l 
reasons set out in his app lica tion . Sam arakoon , CJ re ferred to the  
various prov is ions o f the Constitu tion con fe rring ju risd ic tion  on the  
Supreme Court and observed as fo llow s a t pages 327 and 328 of 
his ju dgem en t-

“None o f the p rov is ions exp ress ly  con fe rring ju risd ic tion  wh ich  
I have cited above gave th is  Court a ju risd ic tion  to revise its 
own decisions. Nor has the Leg is la tu re  ac ting in te rm s o f 
Article 118 (g) con fe rred such a ju risd ic tion  by law.... I hold tha t 
th is Supreme Court has no ju risd ic tion  to act in rev is ion in 
cases decided by Itse lf.”

Ju s tice s  S ha rvananda , W im a la ra tne , C o lin  T hom e , and  
W anasundara agreed w ith  the dec is ion o f the C h ie f Jus tice  and that 
Ganeshanathan ’s app lica tion shou ld  be re fused as the Suprem e  
Court did not en joy a rev is ionary ju risd ic tion . A lthough Ranasinghe, 
J. and Rodrigo, J .d issen ted , they sough t to g ran t re lie f prayed fo r by  
Ganeshanathan, not in the exerc ise o f the rev is iona ry ju risd ic tion  o f 
the Court, wh ich was held by the m a jo rity  o f the Judges to be non- 
exisent, but in the exerc ise o f the C ou rt’s ex trao rd ina ry  inherent 
jurisd iction. In regard to the rev is iona ry  ju risd ic tion  o f the Suprem e
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Court, Ranasinghe, J. com m ented a t page 357 o f h is judgem ent 
th a t-

“T he  S up rem e C ou rt, a s  cons titu ted  unde r the  1978  
Constitu tion is not vested w ith the revisionary powers as 3so 
exerc ised by the Suprem e Court under the Courts O rdinance.
The  Suprem e Court’s Appe lla te  ju risd ic tion is set out in Artic les  
127 and 128 o f the 1978 Constitu tion. The jurisd iction o f the  
Court o f Appea l is se t out in A rtic le 138 o f the 1978 Constitution  
and th is  A rtic le  confers on the Court o f Appeal “sole and 
exclus ive cogn izance, by way o f appeal,revis ion and resitutio 
in integrum o f all causes,su its , actions, prosecutions,matters  
and th ings o f wh ich such court o f F irst Instance, Tribunal or 
o the r institu tion may have taken cognizance".
It is there fo re  m an ifest tha t the W akfs Tribunal has no 39c 

ju risd ic tion to act in revis ion,and that the Tribunal acted properly in 
refusing to exerc ise ju risd ic tion in th is case.

W hile  the above reasons are suffic ien t to conclude th is matter,
I w ish to observe that in th is case the petitioner-appellants were  
seeking to se t as ide an orde r made by the W akfs Board under 
section 15A(2) o f the M uslim  M osques and Charitab le Trusts or 
W akfs Act wh ich is dec la red in section 15A(7) o f the said Act to be 
“fina l and conclus ive” . W h ile  th is  provision may not have precluded  
the  petitioner-appe llan ts , if they so desired, from  appealing from  the  
sa id o rde r to the W akfs T ribuna l under section 9H(1) o f the Act, it 400 

wou ld  ce rta in ly  stand in the way o f the W akfs T ribunal review ing the  
sa id im pugned decis ion o f the  W akfs Board, particu larly in v iew  of 
section 22 o f the In terpre ta tion O rd inance, No.21 o f 1901, as  
subsequen tly  am ended. Furtherm ore, the petitioner-appellants  
have filed th is  app lica tion in the W akfs T ribunal a fte r the lapse o f a 
period o f more than one yea r from  the date o f the order of the  
W akfs Board w ithou t g iv ing any exp lanation regarding the ir fa ilure  
to  appea l aga ins t the o rde r in question.

Fo r the fo rego ing reasons, Court refuses leave to appeal and  
d ism isses the app lica tion . The re  shall be no order fo r costs in all the 410 
c ircum stances o f th is  case.
S R IS K A N D A R A JA H , J . - I agree
Application dismissed.


