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1971  Present: W eera m a n lry , J ., and T h am otheram , J.

IC. A . P O T M A N , P etition er, and T H E  IN S P E C T O R  O F  P O L IC E , 
D O D A N G O D A , R e s p o n d e n t

S. 0. 501 j70—Application in Revision in M. C. Kalutara, 40601

Jici'ision— Criminal appeal—Ditmissul for  uont of appearance—Subsequent■ applica- 
tion in revision—Power of Supreme Court to grant relief.

An  appeal was filed against n conviction cntoiod by n Magistrate’s Court. 
The appellant was unrepresented and flio appeal was considered by tho Court 
and dismissed. The present petition for relief by way of revision was filed 
(hereafter in respect of the same coso.

Held, that although tho Supreme Court would bo oxlremely hesitant and 
cautious beforo it makes any order in revision which is contrary to an order 
which it has already rondo upon appeal, rolief would bo granted in a caso o f 
an obvious orror of fact based on an all important item of ovidonco not having 
boon brought to tho notice of Court at the hearing o f (ho appeal.

A p p l i c a t i o n  to  rev ise  an o r d e r  o f  th e  M ag istra te ’s C ou rt, K a lu ta r a .

Aloy Ralnayake, fo r  th e a ccu s e d -p e t it io n e r .

Chulapalhmendra Dnhanayake, C ro w n  C ounsel, fo r  th e co m p la in a n t-  
r e s p o n d e n t .

Cvr. adv. mill.

■January 2 , 1971. W e e k a m a k t b y , J .—

T h e  accu sed -p e tit ion er  w as c h a rg e d  w ith  co m m ittin g  crim in a l tresp a ss  
b y  e n te r in g  a  land  in the o c c u p a t io n  o f  o n e  H . A . G un adasa  w ith  in te n t  
to  c o m m it  m isch ie f an d  a lso  w ith  th e  d e s tru ctio n  o f  th ree  b u ild in g s , 
t ile s  a n d  som e cem en t s lab s  w h ich  w e re  on  th is  land . T h e  le a rn e d  
M a g is tra te  fo u n d  th e accu sed  g u ilty  o n  b o t h  cou n ts  a n d  sen ten ced  h im  to  
a  te rm  o f  s ix  m o n th s ’ r igorou s im p r is o n m e n t  on  each  co u n t a n d  a  fu r th e r  
f in e  o f  R s .  100 on  cou n t tw o .

A n  a p p e a l w as filed a g a in st th is  c o n v ic t io n . T h e  ap p e lla n t w a s  
u n r e p r e se n te d  a n d  th e ap p ea l w a s  co n s id e re d  b y  c o u r t  a n d  d ism isse d . 
T h is  p e t it io n  fo r  re lie f b y  w a y  o f  r e v is io n  w as filed  th erea fter.

A t  th e  h earin g  b e fo re  us it  w a s d e m o n s tr a te d  to  us th a t  th e  o rd er  o f  th e  
le a rn e d  M ag istra te  cou ld  n o t  b e  su sta in e d  fo r  a  reason  w h ich  h a d  n o t  b e e n  
b r o u g h t  t o  th e  n otice  o f  th is  C o u rt  a t  th e  tim e  th e ap p ea l w as d ism issed . 
B r ie f ly  th is  reason  is as fo llo w s  :

T h e  accu sed -p e tit ion er  w as th e  h o ld e r  o f  a  w ritin g  from  o n e  D a n o r is , 
t h e  fa th e r  o f  G unadasa. G u n a d a sa  o n  g iv in g  ev id en ce  h im se lf a d m it te d  
th a t  th e  la n d  belon ged  to  h is  fa th er . T h is  w rit in g  w h ich  has been  m a rk e d
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D1 sta tes  .that D a n o r is  c o n v e y e d  a ll r igh t, t it le  a n d  in te re s t  in  th e  land  
and a ll p la n ta t io n s , h o u s e h o ld  articles, t im b er , c e m e n t  s la b s  a n d  a ll o th er  
th ings o n  th e  la n d  a n d  a ll th e  bu ild in gs a n d  h o u s e h o ld  a rtic le s  to  th e  
a ccu se d -p e tit io n e r  f o r  a  su m  o f  R s . 450.

T h is  w rit in g  is a n  in fo r m a l w ritin g  and  th o u g h  it  is o f  n o  fo r ce  o r  e ffect 
in la w  it  sh o w s th a t  w h e n  th e  a ccu sed  en tered  th e  la n d  a n d  d e a lt  w ith  th e 
m aterials th e re o n  h e  w a s  d o in g  so  u n der th e  a u th o r ity  o f  th e  ow n er. 
I t  w as a c o m p le te  a n sw e r  t o  th e  crim inal charge.

T h e  m ain  issue b e fo r e  th e  lea rn ed  J u d g e  w as th e r e fo re  th e  a u th e n tic ity  
o f  th e  d o c u m e n t  P I ,  f o r  th e  p os ition  o f  D a n o ris  w h o  w a s ca lled  as a 
p rosecu tion  w itn e ss  w a s  th a t  the con ten ts  o f  th is  w r it in g  to o k  h im  b y  
surprise. H e  a d m it t e d  h is  signature b u t  s ta te d  th a t  th e  d o c u m e n t  w as 
represented  t o  h im  b y  th e  a ccu sed  to  b e  o n ly  a  w r it in g  to  th e  e ffe ct  th a t  
the p r o p e r ty  w a s  b e in g  en tru sted  to  the a ccu se d  fo r  th e  p u rp o s e  o f  b e in g  
look ed  a fte r  u n t il  th e  re tu rn  o f  D an oris ’ son  fr o m  h o sp ita l.

T h e  m a in  re a so n  w h ic h  w o u ld  ap pear to  h a v e  w e ig h e d  w ith  th e  lea rn ed  
J u d g e  w h en  h e  c o n c lu d e d  th a t  D anoris d id  n o t  k n o w  th e  co n te n ts  o f  th e  
d ocu m en t, w a s  th a t  th e  d o c u m e n t  a p p a ren tly  t o o k  D a n o r is  b y  su rprise  
and  th a t  h e  e x p re s se d  a ston ish m en t a lie n  th e  c o n t e n t s  o f  th e  d o cu m e n t 
w ere e x p la in e d  t o  h im  in  C ourt. In  fa c t  th is  r e a c t io n  o f  su rp rise  so  
a ttra cted  th e  n o t ic e  o f  th e  learn ed  Ju d g e  th a t  h e  h a s  ca u sed  a re co rd  o f  it 
to  b e  m a d e  a t  th e  t im e  th e  w itness w as g iv in g  e v id e n c e  a n d  h a s m a d e  a 
particu la r  p o in t  o f  i t  in  h is  ju d g m en t.

T h ere  e x is ts , h o w e v e r , u p o n  th e record  a  c o n c lu s iv e  p ie c e  o f  e v id e n ce  
w hich  d e m o n s tr a te s  th a t  D a n o ris ’ a p p a ren t a s to n is h m e n t  in  C ou rt w as 
a m ere  p r e te n ce  ; a n d  h a d  th e learned  J u d g e  g iv e n  h is  a tte n t io n  to  th is , 
there is n o  d o u b t  h e  w o u ld  h ave  reached  a  d iffe r e n t  co n c lu s io n .

I  re fer  t o  th e  e v id e n c e  o f  th e G ram a S e v a k a , S a m a ra sin g h e , a n oth er  
p rosecu tion  w itn e ss , w h o  s ta ted  th at a  few  d a y s  a ft e r  th e  a lleged  o ffe n ce , 
w hen h e  m e t  D a n o r is , D a n oris  d id  n o t  m a k e  a  c o m p la in t  to  h im  b u t 
to ld  h im  th a t  th e  a c c u s e d  h a d  obta in ed  a  w rit in g  fr o m  h im  p u rp o r t in g  to  
transfer th is  la n d  t o  th e  accu sed . D a n oris  w e ll k n e w  th ere fore  lon g  
before  lie  g a v e  e v id e n c e  w h a t th is d o cu m e n t c o n ta in e d  a n d  n o  fu rth er  
p r o o f  w as n e ce s sa ry  o f  th e  fa ls ity  o f  the p o s it io n  o f  su rp rise  taken  u p  b y  
h im  in C ou rt.

T h is c o n c lu s iv e  p ie c e  o f  ev id en ce  w as n o t  b r o u g h t  to  th e  a tte n tio n  o f  
m y  b ro th e r  T h a m o th e r a m  w h o  d ism issed th is  a p p e a l a n d  m y  b r o th e r  is 
s tro n g ly  o f  th e  v ie w  th a t  th e  failure to  n o tice  th is  d e m o n stra tio n  o f  the 
fa lsity  o f  D a n o r is ’ e v id e n c e  goes to  the r o o t  o f  th e  e n tire  case.

N o  fu rth e r  re a so n  is n e e d e d  to  in d icate  h o w  a n  o b s e r v a t io n  o f  th is p ie c e  
o f  e v id e n ce  w o u ld  h a v e  reversed  the resu lt o f  th is  case  b u t  it  m a y  be  n o te d  
a lso  in p a ss in g  th a t  o n e  o f  th e  w itnesses to  th e d o c u m e n t  is a n o th er  so n  o f  
D a n oris , o n e  H e n d r ick . I t  is h igh ly  u n lik e ly  th a t  i f  th e  a ccu sed



su ccess fu lly  p e r p e tr a t e d  th is  fra u d  u p on  th e  fa th e r , h e  sh ou ld  a lso  ch oose  
a son  as a w itn ess  a n d  sh ou ld  h av e  been su ccessfu l in p e r p e fra iin g  a fraud 
on  th e so n  a s  w e ll.

■ U p o n  o u r  a t te n t io n  b e in g  draw n  to  th is p ie c e  o f  e v id e n c e , lea rn ed  C row n  
C ounsel as w e ll h a s  v e r y  r igh tly  stated th at he d o c s  n o t  a t te m p t  to  support- 
the c o n v ic t io n .

T h e  n e x t  cp iestion  is w h eth er since w e are  sa tis fie d  th a t  th e v e rd ic t  o f  
the le a rn e d  M a g is tra te  sh ou ld  n ot sta n d , th e  d ism issa l o f  the ap p ea l 
op era tes  a s  a  b a r  t o  o u r  dea lin g  w ith th is  m a tte r  in re v is io n . T h is  court- 
w ou ld  n o  d o u b t  b e  e x tre m e ly  h esitan t a n d  c a u t io u s  b e fo r e  it  m akes an y  
order in  r e v is io n  w h ic h  is con tra ry  to  an  o rd e r  w h ich  th is  C ou rt it se lf  
has m a d e  u p o n  a p p e a l, b u t  th ere w ou ld  a p p e a r  to  b e  a  p re ce d e n t fo r  
ord ers o f  th is  k in d  w h ere  the original o rd e r  is b a se d  u p o n  a m anifest 
error.

Sha-iv, J .  a c t in g  in  rev is ion  in  D . C. B a ft ic a lo a  S 3 0 1 1 v a r ied  an o rd e r  he 
h ad  m a d e  in  a p p e a l o n  th e  basis th a t h is  earlier d e c is io n  w as u n d o u b te d ly  
w ron g  a n d  m a d e  per incuriam. Shaw , J . w as r e ly in g  o n  a  ju d g m e n t o f  
W o o d  R e n t o n ,  C. J . in  Police Officer of Jlaicella v. Galapalla2 w here 
W o o d  Renton, C .J . o b s e rv e d  th a t  i t  a p p ea red  t o  h im  th a t  th e  p ow ers  
o f  th e  S u p re m e  C o u r t  w ere  su fficien tly  w id e  to  e n a b le  h im  to  in terfere  
b y  w a y  o f  r e v is io n  a n d  to  set aside ns h a v in g  b e e n  m a d e  per in cur iam th e  
order  d is m is s im g  th e  ap p ea l.

I n  Ehambaram A; Another v. Bajasuriya 3 N a g a lin g a m , J . h e ld  that- 
w here th e  o b je c t  o f  a n  a p p lica tion  in  rev is ion  w a s in  fact to r c -a rg u c  a  
case a lr e a d y  d e c id e d  th e  cou rt ca n n o t a n d  c o u ld  n o t  en terta in  su ch  
a p p lica t io n . H e  re fe rre d  to  th e d ecision  o f  W o o d  R e n to n , C. J . a n d  Shaw ,
J . t o  w h ic h  I  h a v e  re ferred  a n d  d istin gu ish ed  th e m  as  in  th e  case b e fo re  
h im  th e  ju d g m e n t  m a d e  in  ap peal h a d  bcc-n p r o n o u n c e d  a fter  counsel 
h a d  b e e n  fu l ly  h e a r d  on  beh a lf o f  the a ccu se d  a n d  in  th e ir  p e t it io n s  the 
p e t it io n e rs  w e re  seek in g  to  co n tro v e rt  som e  o f  (h e  o p in io n s  exp ressed  
b y  th e  S u p r e m e  C o u r t  in  its  ju d g m en t on  a p p ea l a s  h a v in g  b een  m a d e  
per incuriam. H e  fu rth er  ob serv ed  th a t  th e  C o u r t  in  d e liverin g  th e  
ju d g m e n t  in  a p p e a l h a d  n o t  expressed  its  v ie w s  per incuriam a n d  th a t  
these v ie w s  re p re s e n te d  one line o f  th o u g h t  u p o n  certa in  d isp u ted  
qu estion s  o f  f a c t  w h ich  w ere d eb ated  a t th e  B a r .

T h e  p r e s e n t  ca se  is  clearly  different- fro m  th e  ca se  b e fo r e  N aga lin ga m , J . 
fo r  th is  is a  ca se  o f  a n  o b v io u s  error o f  fa c t  b a se d  o n  a n  a ll im p o rta n t item  
o f  e v id e n c e .n o t  h a v in g  been  b rou g h t to  th e  n o t ic e  o f  C o u r t  a t  th e hearing  
o f  th e  a p p e a l. I n  fa c t  N agalin gam , J .  o b s e r v e d  in  d ism issing  th e 
a p p lic a t io n  b e fo r e  h im  th a t th is C ou rt h a d  m o d if ie d  o r  ev en  v a ca te d  
ju d g m e n ts  p r o n o u n c e d  in  ap pea l w hen a jjp rised  o f  th e  fa c t  th a t  th e  C ou rt 
h a d  e r re d  in  r e g a r d  t o  an  o b v io u s  qu estion  o f  f a c t  o r  o f  la w .

1 (1921) 23 N. L. B. 475. * (1915) 1 O. IK. B. 197.

3 (1947) 34 C. L. W. G5-
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ns i'he Queen v. Gooneliltekc

I n  th e  r e c e n t  ca se  o f  Nanhamy v. Ramnmna1 S a n son i, J . refused  to  
re con s id er  a n  o r d e r  m a d e  in  ap p ea l u p h o ld in g  th e  c o n te n t io n  o f  C row n 
C ounsel th a t  th e re  is  n o  p o w e r  to  re in sta te  a  cr im in a l a p p ea l w h ich  lias 
been  d e a lt  w ith . T h is  w as based  on  a  ju d g m e n t  o f  B a sn ay ak e , J . 
in  the ca se  o f  Elosingho v. Joseph2 to  th e  e f fe c t  th a t  th is  C ou rt h a d  n o 
p o w e r  t o  re in s ta te  a  crim in a l ap p ea l w h ich  h a d  b e e n  d ism issed  in  the 
ab sen ce  o f  th e  ap p e lla n t. I t  m a y  b e  n o te d  th a t  in  th e case b e fo re  
B a sn a y a k e , J .  it  w as n o t  ev en  su ggested  that- th e  o r d e r  w as on e  m a d e  
per incuriam, a n d  th e  p r in c ip le  em erg in g  fr o m  th o se  tw o  cases w as 
d iffe re n t fr o m  th a t  in  issue b e fo re  us, n a m e ly  th a t  th is  C ourt has no 
p o w e r  t o  re in s ta te  an  a p p ea l w h ich  h a d  been  d ism issed  in th e  ab sen ce  
o f  th e a p p e lla n t .

H a v in g  r e g a r d  to  th e sp ecia l c ircu m sta n ces  o f  th is  ca se  a n d  the fa c t  
th a t  th e  p o w e r  o f  th is  C ou rt in  rev is ion  to  c o r r e c t  o r  m o d ify  an  o rd e r  
it  has m a d e  in  a p p e a l a p p e a ls  to  h a v e  been  a c c e p te d  o v e r  a lon g  p e r io d  
o f  t im e , w e  th in k  th is  is an  a p p rop r ia te  ca se  f o r  th e  ex erc ise  o f  these 
p ow ers . W e  a c c o rd in g ly  a c t  in revis ion  a n d  q u a sh  th e  co n v ic t io n  an d  
a c q u it  th e  a ccu s e d .

T h a m o t h e r a m , J .— I  agree.

Application allowed.


