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O b lig a tio n  in solidum—P a y m e n t o f  ta x e d  co s ts  b y  one o f  tw o  p a r tie s— A c tio n  
fo r  c o n tr ib u tio n . --
Where the appellant and the respondent were substituted in an action 

as heirs of a deceased plaintiff and where subsequently they moved to 
withdraw the action, which was dismissed with costs as against them,— 

H eld , that the appellant who- paid the entire sum, on a writ against 
them for taxed costs, was entitled to recover a half share from the 
respondent.

1 4 C. A . C. 87. 2 25 N . L. B . 433.
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Cyril E. S. Perera, for plaintiff, appellant.
C. S. Barr-Kumarakulasingham, for defendant, respondent.

A PPEA L from  a judgm ent of the Com m issioner of Requests, K egalla.
Cur. adv. vuIt.

Novem ber 27, 1942. W ije y e w a r d e n e  J.—
One Sediris A ppuham y filed D. C. K egalla 591 for declaration of title  

to  a land. On the ground that Sediris Appuham y failed  to take any 
step to prosecute the action for one year, the D istrict Judge m ade an 
order ex mero motu abating th e action. The proctor for the defendant 
in  that case applied to Court shortly afterwards that an order be m ade 
dism issing the action w ith  costs and the Court ordered notice of the  
application to be g iven  to Sediris Appuham y. It w as then discovered  
that Sediris A ppuham y w as dead. Thereupon, the defendant’s proctor 
m oved for notice on th e present appellant and respondent, the sons and 
heirs o f Sediris A ppuham y, to show  cause w h y  they should not be 
substituted as p laintiffs in  p lace of Sediris Appuham y and w h y  the Court 
should not m ake an order ■ dism issing the action w ith  costs. The 
appellant and the respondent consented to be substituted as plaintiffs 
and took steps to get the order of abatem ent set aside. The parties, 
thereupon, cam e to an agreem ent. In pursuance of that agreem ent, 
th e  appellant, acting on behalf o f h im self' and the respondent, paid the 
defendant in that action Rs. 25 as costs incurred b y  h im  in certain  
incidental proceedings, and the order of abatem ent w as vacated and the 
case restored to the roll of pending cases. Som etim e afterwards the  
substituted plaintiffs m oved to w ithdraw  the action and the D istrict 
Judge entered a consent decree dism issing the action w ith  c o s ts . , The 
defendant in  that action took out a w rit for th e recovery of th is taxed  
costs and the appellant paid Rs. 275.44 in fu ll satisfaction of the writ.

The present action w as then filed by the appellant to recover from  the  
respondent a half share of Rs. 25 and -Rs. 275.44 paid by him  as costs in
D. C. K egalla 591. The respondent filed answer denying h is liability. 
The Comm issioner of Requests held that the appellant w as en titled  to a 
h alf share of Rs. 25 as the appellant and the respondent w ere personally  
liab le  on their agreem ent to pay that su m  to the defendant in  D. C. 
K egalla, 591. He rejected  the appellant’s claim  for a h alf share of 
Rs. 275.44, as he thought that neither the appellant nor the respondent 
was personally liab le to pay the taxed  costs in  D. C. K egalla, 591, and  
that the decree could  h ave been  executed  on ly  against the estate o f  
Sediris Appuham y. H e held, therefore, that the appellant’s paym ent of 
Rs. 275.44 w as not in  discharge of any legal liab ility  incurred b y  the  
respondent.

The facts stated b y  m e show  that the appellant and the respondent 
agreed to be substituted  as p laintiffs in  D. C. K egalla, 591, and that, 
u n til they decided to w ithdraw  the action, they ratified iand adopted; the  
position taken up by Sediris Appuham y. Therefore, they w ould  have  
becom e personally liab le for costs as the parties on the record, Nonoharny 
v ., Bdbun A ppu1. Even an executor or adm inistrator w ho brings an  
.action is personally liab le to pay the costs of the successful defendant

i u  a\ i.. n. i 62.
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unless the Court orders otherwise, and, in  the absence of such an ordeiv 
the estate of the deceased person cannot be seized and sold in  execution  
of the decree for costs, Usoof Joonoos v . A b d u l K udoos \  N ow  the decree 
entered in  D. C. K egalla, 591, contains no order by the Court that the costs 
should be paid by the estate of Sediris Appuham y and therefore tinder 
that decree the appellant and the respondent w ere personally liab le to  
pay the costs. That liab ility  w as an obligation in  solidum , Peria  Carwppen  
C h etty  v . M oham adu=. The appellant w ho paid the entire sum  is, there­
fore, entitled to recover a h alf share from  the respondent (Van der L inden
1.14.9). '

I set aside the . decree appealed against and direct decree to be entered  
in  favour Of the appellant for Rs. 150.22 w ith  legal interest from  the date- 
of th is action and for costs here and in the low er Court.

A ppea l allow ed.


