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M a lic io u s  arrest—Action f o r  dam ages— In stig a tion  o f  a rrest— S ta tem en t to  

P o lic e — N o  p r iv ile g e—Police In fo rm a tio n  B o o k — S ta tem en t a d m iss ib le  

to im p ea ch  p la in tiff’s  cred it— E v id e n c e  O rd in a n ce , s. 155 (c) (Cap. 1 1 ),  
C rim in a l P r o c e d u r e  C o d e , s. 122 (3 ) (Cap. 1 6 ).

Where, in an action to recover damages for malicious arrest, it was 
established that the 3rd defendant made a definite criminal charge against 
the plaintiff to the Police and as a result of the complaint made by the 
3rd defendant, supported by the other defendants, the plaintiff was 
arrested,—

H e ld , that the defendants must be held to have instigated the plaintiff’s 
arrest.

The statement which was made by the plaintiff and the defendants 
to the Police on the day of arrest and which was entered in the Police 
Information Book cannot be excluded on the ground of privilege.

In civil proceedings it is open to the defendants to impeach the credit 
of the plaintiff by proving under section 155 (c) of the Evidence Ordi
nance former statements made by her to the Police.

W ije g o o n e t i le k e  v .  J o n is  A p p u  (2 2  N . L . R . 231 ) and K ota la w a la  v . 
P e r e r a  (39  N .  L . R . 10 ) distinguished.

T H IS  w as an action brought by  the plaintiff to recover damages 
from  the defendants for having caused the Police to arrest the 

plaintiff on a false charge of theft and crim inal breach of trust. It 
w ou ld  appear that a complaint w as m ade to Police Sergeant No. 1628 
Fernando by the third defendant against the plaintiff. The charge w as  
one o f crim inal breach o f trust of two pairs of ear-studs and a saree. 
A s a result of this complaint, the Police Sergeant visited the house of the 
four defendants and recorded their statements. Thereafter the Police  

Sergeant decided to arrest the plaintiff.

J. E. M. O b e y se k e r e  (w ith  him S. N adesan  and N. K u m a rasin gh a m ), 
for the defendants, appellants.— Before  this action can succeed it must be  
shown that the defendants, acting jointly, caused the crim inal law  to be  
put in motion, K otalaw ala  v. P e r e r a 1. There is no evidence that the 
defendants acted jointly. The evidence is that the third defendant gave  

certain information, which he had no reason to disbelieve, to the Police. 
Before an action for the recovery o f dam ages for w rongfu l arrest can 
succeed it must be shown that the arrest w as  instigated, authorized or  
effected by  the defendants (3 N athan 1695). Counsel also referred  to 

W ijeg o o n etilek e  v. Jonis A p p u '.

The first and second defendants only m ade statements to the Police  
when the matter w as under investigation under Chapter 12 o f the Crim inal 
Procedure Code. The case of W ijeg o o n e tilek e  v. Jonis A p p u  is 
clear authority for the proposition that statements m ade in the course 
of such an investigation are not actionable. There is no evidence that
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the fourth defendant had any share or part in the arrest of the plaintiff. 
In any event, the suggestion of malice on the part of the first, second, 
and third defendants is negatived by  the fact that they asked that the 
plaintiff be released as soon as they came to know that she had been 
arrested. There is no evidence that the third defendant should have 
known or knew  that the complaint he made w as false.

The District Judge is clearly w rong in refusing the production of 
extracts from  the Information Book containing the statements made by  
the witnesses in the course of the investigation under Chapter 12 of the 
Crim inal Procedure Code. Such statements are relevant under section 
155 of the Evidence Ordinance for the purpose of impeaching the credit 
of the witnesses concerned. They can be excluded only if there is a 
positive rule of law  forbidding their reception in evidence. Section 122 (3) 
of the Crim inal Procedure Code expressly provides for the use of these 
statements to prove that a witness made a different statement at a 
different time.

The plea of privilege cannot possibly succeed. These statements do 
not come under section 123 of the Evidence Ordinance and no Public  
Officer attended before the Court to say that by  the disclosure of these 
statements the public interests would  suffer within the meaning of section 
124 of the Evidence Ordinance. Counsel referred to 13 Hailsham, p. 727 
in this connection.

This evidence having been w rongly  rejected there ought at least to be 
a fresh trial. The damages awarded are excessive.

L. A . R afapakse (w ith  him F. A . T isseverasinghe  and H. W . Tham biah), 
for the plaintiff, respondent.— This is an action for malicious criminal 
arrest. It is different from  an action for malicious prosecution, or the 
English action of false imprisonment.

It is based on the actio injuriarum . See A ppu ham y v. A ppu ham y  ’ 
and its requisites are (1 ) that the defendants had instigated or authorized 
the arrest, (2 ) malice, and (3) want of reasonable and probable cause 
(N athan Law  o f  Torts, p. 205). M alice m ay be implied, i.e., inferred from  
the circumstances of the case (4 M aasdorp, pp. 122— 123. K otalaw ala  
v. P erera  (supra) w as an action for malicious prosecution and the court 
held that the defendant w as not liable because he-did not prosecute the 
plaintiff.

In  W ifeg o o n etilek e  v. Jonis A ppu  (supra) it was held that the defendant 
had neither instigated nor authorized the arrest because he had m erely  
reluctantly answered questions put to him by  a Police Officer in the 
course of an investigation into a complaint made by another.

There is sufficient evidence in this case to justify the finding of fact of 
the trial judge that the first and second defendants authorized the third  
defendant to make the false complaint and that they corroborated the 
third defendant’s statement when questioned by  the police.

It is true that a form er inconsistent statement of the plaintiff is 
relev a n t  under section 155 (3 ) of the Evidence Ordinance, but it must 
b e  p roved  by  adm issible evidence. The defendants could have called the 
Police Officer to prove the form er statement. They did not do this, 
but wanted to put in extracts from  the Information Book. That is
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inadmissible being secondary evidence. The inform ation Book contains 
a record m ade by  a  P olice  O fficer  in the course of an inquiry and it is not 
even signed by  the person m aking the statement. See section 122 (1 ) 
of the Crim inal Procedure Code. Section 91 of the Evidence Ordinance  
does not avail the defendants. Even if the Judge w as w rong in his r u l in g  
on the question of privilege, as no prejudice has been caused to the  
defendants by  such ruling the judgm ent should not be reversed in appeal. 
See section 167 o f the Evidence Ordinance and section 36 of the Courts 
Ordinance.

Cur. adv. vult.
January 17, 1940. H o w a r d  C.J.—

The plaintiif-respondent in her plaint alleged that on or about A p ril 14, 
1938, the defendants w rongfu lly , m aliciously and without reasonable  
or probable cause caused the Police o f Colom bo to arrest her on a charge  
of alleged theft or crim inal breach o f trust and m isappropriation and  
thereby caused her much pain of body and m ind and loss of reputation  
and honour amounting to dam ages which for the purposes o f this action 
she restricted to Rs. 1,000.

The first issue fram ed at the trial was, “ did the defendants on A p ril 14, 
1938, falsely and maliciously without reasonable or probable cause, 
cause the arrest of the plaintiff ? ” This issue w as  answered by  the 
learned District Judge in the affirmative. The facts w ith  regard  to the 
arrest of the plaintiff so fa r  as relevant to this appeal are as fo llow s : —  
On A p ril 14 a complaint w as m ade to Police Sergeant No. 1628 P. J. 
Fernando by  the third defendant against the plaintiff. The charge w as  
one of criminal breach o f trust of two pairs of ear-studs and a saree. 
A s the result of this com plaint,Sergeant Fernando visited the house of the 
four defendants and recorded the statements o f all four defendants. 
The police then visited the plaintiff’s house at A rm our street and whilst 
recording her statement she ran away. She w as overtaken by  the 
Sergeant, placed in a car and taken to Kotahena Police Station about 
4 p .m . where, after being searched by  a fem ale officer, she w as locked up  
until release on bail about 9 p .m . the same day.

The law  w ith  regard  to actions fo r malicious arrest has been laid  down  
in (N athan, 1906 Edition, paragraph 1650 on  page 1695), as fo llow s : 
“ In  an action for malicious crim inal arrest, then, the plaintiff must 
show (1 ) that his arrest on a crim inal charge w as instigated, authorized or 
effected by the defendant, (2 ) that the defendant acted maliciously, and
(3 ) that the defendant acted w ithout reasonable and probable cause ”. 
The cases of W ijeg o o n etilek e  v. Jonis A p p u ' and K ota law ala  v. P e r e r a 3 
w ere cited by  Counsel in support of the argum ent that no action w ould  lie 
against the appellants in the circumstances of this case. A lthough  
those cases related to actions fo r malicious prosecution and not fo r  
malicious arrest I  am o f opinion that they provide useful analogies w ith  

regard  to the law  that should be applied in this case.
So fa r as the application o f the principle la id  dow n  by  Nathan  in the 

passage I have cited is concerned the learned District Judge has held  
that the arrest o f the plaintiff w as  the direct result of the false complaint 
m ade by  the third defendant and supported by  the other defendants.
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It is contended by Counsel that there is not a shred of evidence on the 
record that any of the defendants either requested or directed the police 
to arrest the plaintiff and in the absence of such evidence the defendants 
cannot be held liable in damages. The learned Judge distinguished the 
case from  that of W ijeg o o n etilek e  v. Jonis A ppu  in which the statement 
to the police by the defendant on which the action for malicious prosecu
tion w as based was made in answer to an inquiry by  the police under 
the Provisions of Chapter X II. of the Crim inal Procedure Code. I  do 
not think that there is any doubt on the evidence that the arrest of the 
plaintiff was the direct result of the complaint made by the th ird , 
defendant and that the learned Judge w as right in distinguishing the 
case from that of W ijeg o o n etilek e  v. Jonis A ppu. Sim ilarly this case can 
be distinguished from  that of K otalaw ala v. P erera . In  the latter case 
the judgm ent of Fernando J. makes it clear that the defendant merely  
gave some information when questioned by  the Muhandiram  and by  the 
inspector of Police and that he did not either direct or request' the 
prosecution of the plaintiff or anyone else. In the present case the 
third defendant made a definite charge against the plaintiff to the police. 
It was not m erely as the result of information furnished by the third 
defendant to the police that the arrest of the plaintiff was effected. 
By m aking a criminal charge against her, the third defendant must be 
held to have instigated her arrest and hence so far as he is concerned 
the first condition form ulated by  Nathan as necessary for the maintenance 
of an action for malicious arrest has been satisfied.

I am also of opinion that the learned District Judge has come to a 
proper conclusion in holding on the evidence that the first' and second 
defendants w ere parties to the making of the charge against the plaintiff. 
The defendants are all related to each other and live in the same house. 
They w ere represented at the trial by the same Counsel. The complaint 
was made by the third defendant w ith regard to articles borrowed from  
the first and second defendants. In his evidence the third defendant 
states that the first defendant asked him to see about it, on which  
he went to the Police Station and made a complaint. H e further states 
that his complaint w as substantiated by the first and second defendants. 
Sergeant Fernando also states that on the statements of the first, second, 
and fourth defendants he decided to arrest the plaintiff. The third 
defendant states m oreover that he wrote on behalf of the first and second 
defendants asking that the charge be withdrawn. The first defendant 
admits that it w as on something she told the third defendant that he 
went to the police. The second defendant failed to give evidence 
rebutting the suggestion that he w as a party to the making of the charge. 
In my opinion there is an overwhelm ing inference to be deduced from  
the evidence that the first and second defendants w ere parties to the 
making of this charge. In v iew  of the nebulous character of the evidence, 
particularly that of Sergeant Fernando, aganist the fourth defendant, 
I am of opinion that the case against him has not been established and 
should be dismissed.

In  addition to proving that her arrest on a crim inal charge was 
instigated, authorized or effected by  the three defendants, the plaintiff 
in order to succeed in this action must also prove that they acted (1)
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maliciously and (2) w ithout reasonable and probable 'cause. The learned  
Judge after a review  of the evidence has held that the charge w as a false  
one in the m aking of which the defendants w ere  actuated by  an im proper 
motive and w as m ade w ithout reasonable and probable cause. There
fore in the v iew  of the Judge the other ingredients necessary for the 
successful institution of an action for malicious arrest are present. On  
page 1687 Nathan expresses the opinion that malice need not be express, 
but m ay be inferred from  the circumstances. A  defendant w ill be 
regarded as having acted maliciously if  he has acted negligently or 
without the care which a person m ight reasonably be expected to exercise 
or without such definite information as w ou ld  justify  him  in m aking a 
crim inal charge. W hether the defendants m ade a false charge against 
the plaintiff and w ere actuated by  im proper motives are questions of 
fact, the answers to which must depend to a large extent on the m anner 
in which the witnesses tendered their evidence. A s  pointed out by  the 
Judge there w as a conflict of evidence. A fte r  carefu lly  considering this 
evidence he has come to the conclusion that the cause put fo rw ard  
by the defendants was a false one. It is not for this Court to disturb  
the trial Judge’s finding of fact unless it is unsupported by  the evidence. 
I am of opinion that the finding of the Judge derives am ple support 
from  the evidence and that malice m ay not only be im plied but has been  

proved to be express.
W ith  regard to the second issue there is no dispute. This issue is 

m aterial only as to the amount of damages.
There is, however, one further matter requiring consideration. The  

appellants contend that they have been m aterially  prejudiced by  the 
order of the learned Judge during the trial that inform ation given  to the 
police by  the defendants and the plaintiff on the day o f her arrest 
could not be admitted in evidence on the ground that such inform ation  
w as privileged. The appellants contend that such evidence is m aterial 
to test the veracity of witnesses and the statement of the plaintiff m ade  

to the police on the day o f her arrest w ou ld  contradict the case set up by  
her in support of her claim. The facts w ith  regard  to this ru ling as they 
appear from  the record of the proceedings are as fo l lo w s : W h ilst the 
plaintiff w as tendering her evidence a representative of the Superintendent 
of Police. Crimes, in reply to an inquiry b y  the Judge stated that he w as  
claim ing privilege fo r the Inform ation Book. N o  order w as  m ade by  
the Judge at this stage. A t  the close o f the plaintiff’s evidence, Counsel 
fo r  the defence pressed his request fo r the production of the plaintiff’s 
statement recorded in the Inform ation Book. O n  the fo llow ing  day  
C row n  Counsel appeared on behalf of the A ttorney-G eneral and objected  
to the production of the Inform ation Book entry on the ground that it is 
privileged and that the law  refuses inspection except in accordance w ith  
section 122 (3 ) of the Crim inal Procedure Code. The learned Judge held  
that this evidence w as inadm issible on the ground o f privilege. In  m y  
opinion there has been considerable confusion of thought both in the 
m ind o f the Judge and Counsel appearing fo r the parties in dealing w ith  
this matter. P riv ilege can be claimed in respect o f official com m uni
cations under section 124 o f the Evidence Ordinance. In  order to 
sustain such a claim  it is necessary that there should be some evidence
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that the public officer w ho is being compelled to disclose the communi
cation considers that the public interests would suffer by  the disclosure. 
There w as no such evidence in this case. N or is it conceivable that a 
public officer could in respect of this particular evidence go into the 
witness-box and tender such evidence. For obvious reasons the claim  
of privilege could not be sustained under sections 123 and 125 of 
the Evidence Ordinance. In my opinion, therefore, the decision of the 
learned Judge in excluding this evidence on the ground of privilege  
w as wrong.

In addition to the contention that the entry in the Information Book  
was inadmissible on the ground of privilege, it was also sought to 
exclude it as a statement m ade under section 122 of the Crim inal 
Procedure Code. It w as argued that such a statement w as admissible 
only in the circumstances mentioned in section 122 (3) and in a
Crim inal Court. It m ay be argued, and Sohoni’s commentary on 
the corresponding provision of the Indian Crim inal Procedure Code 
is authority for this proposition, that this section applies only to 
witnesses in criminal proceedings and not to persons in the position 
of the plaintiff who w as accused of committing a crime. I f  the section 
did not apply to the plaintiff it was, in m y opinion, open to the defendants 
in civil proceedings under section 155 (c ) of the Evidence Ordinance to 
impeach her credit by  proving form er statements made by her to the 
police. I f  on the other hand the section does apply to the plaintiff as a 
person exam ined by  a Police Officer under sub-section (1 ), there is in my 
opinion nothing in sub-section (3 ) to exclude a statement made by her in 
such circumstances from  being given in evidence under the provisions of 
section 155 (c ) of the Evidence Ordinance. I am, therefore, of opinion 
that the entry of the plaintiff’s statement in the Information Book was 
not rendered inadmissible on either of the grounds put forward by Crown  
Counsel. In v iew  o f the fact that Counsel for the plaintiff and not 
Counsel fo r the defendants pleaded for the admission of the first com
plaint in evidence and that the verdict w as in favour of the plaintiff, the 
question of its rejection by  the Judge does not arise.

A lthough  the Inform ation Book entry w as im properly excluded as 
evidence in the case, I  am of opinion that this in itself is hot a sufficient 
reason fo r setting aside the verdict of the learned Judge or in the alter
native sending the case back for retrial. Objection w as taken to the 
production of the Inform ation Book and such objection was upheld by  
the Judge. Counsel for the defendants was, however, in possession of a 
copy of the statement m ade by  the plaintiff to the Police Officer and was  
in a position to cross-examine her on its contents. M oreover he could 
have called such Police Officer as a witness and asked him in the witness- 
box  w hat the plaintiff had told him. In this connection I would refer 
to Sohoni’s commentary on section 162 of the Indian Crim inal Procedure  
Code. This section corresponds w ith section 122 (3 ) of the Ceylon Code. 
Defendants’ Counsel did not adopt such procedure which is not, in m y  
opinion, precluded by  the provisions o f section 91 of the Evidence 
Ordinance. In  these circumstances I do not think that it can now be  
contended that the defendants have been prejudiced by  the exclusion in 
evidence of the entry in the Information Book.
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The question o f the amount o f dam ages being excessive w as not seriously  
contested by  Counsel fo r the defendants. In  these circumstances I  
consider that this amount should stand.

Except as regards the fourth defendant the judgm ent and order of the 
learned District Judge is therefore confirmed and the appeal is dismissed 

with costs.

The case against fourth defendant is dismissed w ith  costs both in this 
Court and the Court below. 

de K retser J.— I  agree.

SO ERTSZ J .— The K ing v. Fernando.

A p p ea l dism issed.


