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Present: L a s c e l l e s C .J . a n d W o o d R e n t o n J . 1913, 

R A B ( ) T e t a L v - N E I N A M A R I K A R et al. 

332—D. C. Colombo, 33,129. 

Joint will—Fidei comrnissum—Power to survivor to sell property in the 
event of its becoming dilapidated—Sale in breach of trust by 
surviving testator—Bights of bona fide purchaser—Death of 
fidei c o m m i s 8 a r i u s before fiduciarius. 

A surviving spouse has no right t o revoke a mutual wi l l (a) i f 
the mutual wil l disposed of the jo int property on the death of the 
survivor, that i s t o say, where the property i s consol idated into 
one mass for the purpose of a jo int disposit ion of i t ; and (6) i f t h e 
survivor has accepted some benefit under the wil l . 

E v e n where a mutua l wi l l has massed the jo int estate and the 
survivor has adiated and accepted benefits under the wi l l , and h e 
transfers or mortgages the jo int estate t o a bona fide purchaser or 
mortgagee, the transfer or mortgage as t o hal f the estate , namely , 
the survivor's half, i s va l id and cannot be set aside b y the legatees, 
who in such a case have a personal c la im against the survivor for 
damages. 

A joint wi l l provided that the property was n o t t o be mortgaged 
b y the surviving testator, and t h a t after the dea th o f bo th the 
testators the property was t o devolve o n their daughter A , and 
after her death on her children and grandchildren. The joint wil l , 
however, permitted the surviving testator to sell the property only 
in the event of i t s becoming d i lap idated; in that'case he was obliged 
to invest the proceeds o f the sale in accordance w i t h the fidei 
commissum. The surviving testator so ld the property i n breach o f 
the trust to one S, from w h o m the defendants derived t i t le . 
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Held, that i f the defendants were bona fide purchasers for 

valuable consideration (and without notice of the breach of trust), 
they were entitled to a half share of the property. 

Held, further, that the fidei commissum d id not fail on A dying 
before the surviving testator, as A died leaving children. 

r j i H E fac t s are se t out in t h e judgment of W o o d E e n t o n J . 

Bawa, K.G. (wi th h im Allan Drieberg and Bartholomeusz), for t h e 
appe l lants .—(1) Christina had a n absolute power t o sell t h e property 
under the joint wi l l ; t h e wil l on ly took away t h e right t o mortgage ; 
a prohibition against al ienation should not b e imported in to 
the- wi l l ; t h e presumpt ion is a lways a prohibition against 
al ienation. 

(2) T h e Court w a s wrong in holding t h a t Christina had sold t h e 
properties in breach of t h e trust created by t h e joint wi l l ; t h e o n u s , 
w a s o n t h e plaintiffs t o h a v e proved affirmatively t h a t t h e sale 
w a s effected in fraud of t h e l egatees . The District J u d g e cannot 
ques t ion t h e sale b y Christ ina; she w a s t h e sole judge as to whether 
t h e h o u s e w a s di lapidated or not . T h e ev idence s h o w s t h a t t h e 
house i s an old house . I t i s n o t open to t h e Distr ict J u d g e to g o 
behind t h e decis ion of Christ ina. 

(3) Christina had a right to sel l at l east a half share of t h e joint 
e s ta te t o a bona fide purchaser; t h e Distr ict J u d g e h a s not found 
t h a t t h e appel lants were not bona fide purchasers , and i t is not 
averred t h a t t h e appel lants were not acting bona fide in purchasing 
t h e properties . T h e surviving testator in the case of a joint will i s 
n o t in t h e posi t ion of a fiduciarius. H e has full dominium as t o a 
half share of the e s ta te . The legatees h a v e only a personal act ion 
against t h e surviving tes tator or the es ta te of the surviving tes ta tor ; 
t h e y h a v e no real right t o v indicate t h e lands from purchasers . 
J u t a on Wills, 119-121, 112; Mendis v. Mohideen;1 Lewin on Trusts, 
lXth ed., pp . 527, 514. 

(4) T h e fidei commissum fai led on t h e d e a t h of Anto inet te 
before Christ ina; Christina had therefore full right t o sell a half 
share of t h e properties . Galli&rs v. Kycroft;2 Mohommad Bhai 
v. Silva.3 

(5) T h e joint wil l has n o t b e e n proved o n t h e dea th of Christ ina; 
there is n o proof t o t h a t effect; t h e wil l w a s only proved on t h e 
dea th of her h u s b a n d . 

F. de-Zoysa, for t h e respondents .—(1) I t i s clear from t h e ev idence 
t h a t Christina sold t h e property w i t h t h e object of get t ing rid of t h e 
fidei c o m m i s s u m , and n o t as t h e h o u s e w a s di lapidated. If Christina 
h a d hones t ly t h o u g h t t h a t t h e house w a s in a di lapidated condit ion, 
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Cur. adv. vult. 

February 26 , 1913 . LASCELLES C . J . — 

I t i s u n n e c e s s a r y t o recapi tu late t h e fac t s of th i s case , w h i c h are 
fu l ly s e t out i n t h e j u d g m e n t of m y brother W o o d B e n t o n , w h i c h I 
h a v e had t h e advantage of see ing . 

T h e first i s sue i s w h e t h e r Christ ina B a l d e r s i n g transferred t h e 
property i n d i spute t o E d w a r d R e g i n a l d Spa ld ing for t h e purpose 
of and i n accordance w i t h t h e t e r m s of t h e wi l l . T h e joint wi l l , 
in t h e c lause cons t i tu t ing t h e fidei commissum, dec lared t h a t t h e 
i m m o v a b l e property should n o t " b e l iable t o be m o r t g a g e d after 
t h e d e a t h of e i ther of u s , " b u t t h a t i t shou ld b e p o s s e s s e d b y t h e 
survivor during h i s or her natural l ife, and t h a t after the ir r e s p e c t i v e 
d e a t h s t h e h o u s e s N o s . 3 and 4 , Maradana , were g i v e n a n d b e q u e a t h e d 
t o t h e joint t e s ta tors ' daughter A n t o i n e t t e , t o be p o s s e s s e d b y her 
during her natural l i fe ; after her d e a t h i t w a s t o d e v o l v e a n d revert 
t o her chi ldren and grandchi ldren " i n t h e m a n n e r t h a t t h e sa id 
h o u s e s N b s . 3 and 4 shal l n o t b e i n a n y w a y l iable t o b e s e i z e d or 
so ld for a n y debt s w h i c h m a y b e contracted b y our d a u g h t e r or 
her h u s b a n d , b u t t h e s a m e is hereby enta i l ed a n d prohibi ted f rom 
be ing m o r t g a g e d or so ld or i n a n y w a y e n c u m b e r e d . " 

V(!902) 2 BT. 378. 2 (1910) 2 Cur. L. R. 97. 
3 (1911) 14 N. L. R. 321. 

t h e J u d g e c a n n o t ques t ion t h a t opinion. B u t t h e Di s tr i c t J u d g e 
h a s found t h a t s h e a c t e d mala fide. Robot «. 

(2) Al l t h e authorit ies c i ted b y counse l for. t h e appe l lants refer t o Marikar 
a purchase b y a bona fide purchaser . T h e purchaser f rom Christ ina 
w a s n o t a bona fide purchaser . T h e d e f e n d a n t s c a n n o t b e i n a 
be t ter pos i t ion t h a n t h e person f r o m w h o m t h e y c l a i m t i t l e . T h e 
sa le b y Christina be ing inval id , t h e s u b s e q u e n t sa les are a l so 
inval id . T h e deed of sa l e b y Chris t ina express ly refers t o t h e wi l l . 
A n y o n e reading t h e wi l l and t h e reci tals in t h e d e e d m u s t s a y t h a t 
t h e sa le w a s not for t h e purposes ind icated by t h e deed. . 

(3) T h e ques t ion w h e t h e r Christ ina h a d a r ight -to se l l a 
half share w a s n o t raised i n t h e lower Court ; n o n e of t h e i s s u e s 
f ramed covers t h e po int . T h e po int c a n n o t b e raised here for t h e 
first t i m e . 

(4) T h e fidei commissum i s n o t affected b y t h e d e a t h of A n t o i n e t t e , 
as s h e left chi ldren behind . Th i s wi l l w a s cons idered in Gould v. 
Souza.1 A t p a g e 3 8 1 Moncrieff J . sa id t h a t if t h e fidei commissarius 
predeceased t h e fiduciarius l eav ing i s sue , t h e fidei commissum w o u l d 
not fail . Counse l a l so c i ted Samaradiwakara v. Saram,2 Samara-
diwakara v. Saram.3 

Bawa, K.C., in reply , cited 2 Burge (1st ed.), pp. 129, 133. 
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T h e fourth c lause in t h e joint wil l conta ins file fol lowing 
prov i s ion:—. 

A n d al though w e h a v e prohibited from mortgaging our 
landed property, st i l l in case t h e landed property and 
i t s buildings be old and decayed , t h e n our executor or 
t h e survivor of u s m a y sel l t h e s a m e wi thout any order 
of Court, and w i t h t h e proceeds of such sale purchase 
other landed property, w h i c h is t o remain as entai led, or 
that t h e proceeds be depos i ted in t h e L o a n Board or 
otherwise inves ted , for t h e benefit of t h e children, t o 
w h o m s u c h property is hereby b e q u e a t h e d . " 

B e a d i n g these c lauses together , t h e intent ion of t h e joint tes tators 
as t o t h e powers of al ienation to b e exercised by t h e fiduciary l ega tee s 
appears, to be clear. T h e property w a s not t o b e mortgaged at all, 
ne i ther w a s there any general power of sale , but t h e surviving 
spouse or the executor w a s g iven a restricted power of sale . H e or 
s h e w a s permit ted t o sel l t h e house, property only in t h e event of i ts 
becoming di lapidated, and in that case h e or she w a s obliged t o inves t 
t h e proceeds of t h e sale in accordance w i t h t h e fidei commissum. 
T h e n arises t h e quest ion of fact whether t h e sale by Christina t o 
E d w a r d Spalding w a s a proper exercise of the restricted power of sale 
g iven t o her by t h e wil l . 

T h e ques t ion whether a building is so di lapidated that it is in t h e 
interest of t h e beneficiaries t h a t it should be sold is t o s o m e e x t e n t 
a quest ion of opinion, and if the ev idence showed that Christina 
Balders ing sold the property in t h e hones t belief t h a t t h e condit ion 
of the property w a s such that i t could be sold under t h e power in the 
wil l , it would be difficult t o i m p e a c h the sale on t h e ground t h a t 
Christina Ba lders ing had formed an erroneous opinion as to the 
condit ion of the property. 

B u t the ev idence l eaves no doubt as t o t h e breach of ' trust wh ich 
w a s c o m m i t t e d . Christina, at t h e t i m e of the sa le , w a s l iving w i t h 
her son- in- law Franc i s Perera, w h o w a s t h e father-in-law of Edward 
Spalding. Franc i s Perera and Edward Spalding b e t w e e n t h e m 
acquired t h e ent ire ty of the property left by Jacobus Balders ing , and 
there is no th ing t o s h o w that the proceeds of t h e sale were applied 
i n accordance w i t h the wil l . T h e purchase by. Spalding of t h e 
property in ques t ion w a s , as t h e Distr ict J u d g e p u t s i t , no t m a d e 
because t h e premises were decayed , but w a s a s t ep in t h e operation 
of Franc i s Perera and himsel f t o obta in for t h e m s e l v e s t h e property 
o w n e d by Christ ina Balders ing . T h a t t h e property w a s sold in 
breach of t h e t e r m s of t h e fidei commissum i s , I th ink, clear o n t h e 
ev idence . There c a n be n o doubt but t h a t , if t h e defendants had 
knowledge or not i ce of t h e t e r m s of t h e wil l , t h e l ega tees wou ld b e 
ent i t l ed t o se t as ide t h e transfer in their favour; but w h a t is the ir 
pos i t ion, a s s u m i n g t h a t t h e y h a d not s u c h knowledge of n o t i c e ? 
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T h e R o m a n - D u t c h l a w o n t h i s p o i n t i s s u m m a r i z e d in t h e n o t e s 

t o Juta's Leading Cases w i t h reference t o t h e dec i s ion of t h e P r i v y 
Council in 8. A. Association v. Mostert1 a n d t h e Cape Colony 
case of Haupt v. Van der Heever's Executor 2 in t h e fo l lowing 
t e r m s : — 

" E v e n w h e r e a m u t u a l wil l h a s m a s s e d t h e joint e s t a t e and 
t h e survivor h a s adiated and a c c e p t e d benef i t s under 
t h e wil l , and h e transfers or m o r t g a g e s t h e jo int e s t a t e 
t o a bona fide purchaser or m o r t g a g e e , t h e transfer or 
mortgage as t o half t h e e s t a t e , n a m e l y , t h e survivor 's 

. half, i s va l id , and c a n n o t b e s e t as ide b y t h e l e g a t e e s , 
w h o i n s u c h case h a v e a personal c l a i m against , t h e 
survivor for d a m a g e s . " 

T h e principle be ing t h a t t h e a c c e p t a n c e of benef i t s under t h e 
mutua l^wi l l b y t h e survivor g a v e t h e l e g a t e e s not a real r ight t o 
t h e property b e q u e a t h e d , b u t a personal r ight aga ins t t h e survivor. 
T h e dominium, it w a s cons idered, w a s n o t i n t h e l e g a t e e s , and t h e 
survivor, as t h e owner , could se l l or m o r t g a g e h i s half ; but if t h e 
purchaser or m o r t g a g e e h a d k n o w l e d g e or not i ce t h a t t h e a l i enat ion 
w a s contrary t o t h e t e r m s of t h e wi l l , t h e n t h e Court w o u l d a l low 
t h e l e g a t e e s t o s e t as ide t h e sa le or m o r t g a g e o n t h e ground t h a t t h e 
transact ion w a s fraudulent . 

T h e r ights of t h e de fendant s , in m y opinion, are de terminab le o n 
th i s principle , and I agree t o t h e order proposed b y m y brother 
W o o d R e n t o n . I a lso agree t h a t w e o u g h t n o t a t t h i s s t a g e t o t a k e 
no t i ce of t h e object ion, ra ised n o w for t h e first t i m e , t h a t t h e 
record does n o t d isc lose proof t h a t t h e jo int wi l l , regarded a s t h e 
wi l l of t h e wi fe , h a d b e e n A d m i t t e d t o probate . T h e objec t ion , 
if relied on, should h a v e b e e n t a k e n at an earlier s ta ge . 

T h e appe l lants h a v e a l so a t t a c k e d t h e plaintiffs ' t i t le by c o n t e n d ­
ing t h a t t h e fidei commissum fai led b y reason of t h e d e a t h of 
A n t o i n e t t e in t h e l i f e t ime of t h e fiduciaria Christ ina. I n support 
of th i s content ion w e were referred t o t h e dec i s ion of t h e Pr ivy 
Counci l in Galliers v. Kycroft3 and t o other loca l c a s e s . 

B u t t h e s e authorit ies are n o t in po int . There is n o q u e s t i o n in 
t h i s case w h e t h e r t h e condi t ion si sine liberis decesserit s h o u l d b e 
read in to t h e wi l l . I t i s there a lready. T h e i n t e n t i o n of t h e joint 
t e s ta tors t h a t t h e gift t o A n t o i n e t t e s h o u l d n o t go over in t h e e v e n t 
of her d y i n g l eav ing chi ldren is c l ear ly ind ica ted b y the! w o r d s 
" and i n case our sa id daughter A n t o i n e t t e B a l d e r s i n g , b e i n g 
married, d ies w i t h o u t i s sue , t h e n t h e sa id h o u s e s N o s . 3 a n d 4 are 
t o revert t o u s a n d t o our heirs , so t h a t her h u s b a n d m a y n o t h a v e 
a n y r ight or t i t l e t o t h e sa id p r o p e r t y . " 

» (1872) Juta L. C, Part. II., p. 107. * (1888) Juta L. C, Part. II., p. 113. 
* (7898) 8 Bal. 76. 
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WOOD BENTON J . — 

This case arises under t h e joint wi l l d a t e d D e c e m b e r 6, 1855, 
of Jacobus Balders ing and h is wi fe Christ ina, w h o were married in 
c o m m u n i t y of property. E a c h of t h e spouses bequeathed t o t h e 
survivor all t h e property t o w h i c h h e or she w a s respect ive ly 
ent i t led , subject t o t h e fol lowing condi t ion: — 

" That all t h e houses and lands and all immovab le property 
shall no t b e l iable t o b e mortgaged after, t h e dea th of 
either of us , b u t t h e s a m e shal l be possessed by t h e 
survivor during his or her natural l ife, a n d t h a t after 
their dea th respect ive ly t h e landed property of our 
es ta te is t o be disposed of in manner fol lowing, t h a t 
i s t o say , the. h o u s e s N o s . 3 and 4 , B i t u a t e in Maradana, 
w e give and bequeath t o our daughter Anto ine t t e 
Balders ing , t o be possessed by her during her natural 
life,, a n d . after her d e a t h t h e s a m e is t o devolve and 
revert t o her chi ldren and grandchi ldren ." 

T h e t e r m s of t h e general c lause just quoted were qualified by the 
fol lowing p r o v i s i o n : — ' 

" A n d al though w e h a v e been prohibited from mortgaging our 
landed property, stil l in case t h e landed property and 
i t s bui ldings be old and decayed , t h e n our executor or 
t h e survivor of u s m a y se l l t h e s a m e w i t h o u t any order 
of Court, and w i t h the proceeds of such sale purchase other 
landed property, wh ich is t o remain as entai led, or t h a t 
t h e proceeds b e depos i ted i n t h e L o a n B o a r d or other­
w i s e inves ted , for t h e benefit of the children, t o w h o m 
s u c h property is hereby bequeathed.". 

T h e premises in d i spute in the present act ion form part of houses 
N o s . 3 and 4 , Maradana, ment ioned above . Jacobus Balders ing 
d ied i n 1856. Christ ina died on M a y 14 , 1910. Their daughter 
A n t o i n e t t e died in 1861 , l eav ing one child, t h e firBt plaintiff-
respondent , w h o c la ims t i t le under t h e joint wil l . T h e second 
plaintiff-reBpondent is t h e husband of t h e first. T h e defendants-
appel lants derive t i t le from Christina in t h e fol lowing w a y . B y deed 
N o . 4 ,488 .of D e c e m b e r 10, 1889, purporting t o act under t h e power 
of sale created by t h e wil l , she sold t h e premises t o Edward Spalding. 
B y deed N o . 1,509 of A u g u s t 26 , 1905, Spalding sold t h e portion 

I t w a s only in t h e event of Anto inet te dy ing wi thout children t h a t 
t h e subst i tut ion in favour of t h e joint tes tators w a s t o t a k e effect. 
I n t h e face of t h e language of t h e wil l I d o not think that it c a n be 
contended t h a t the fidei commissum lapsed on Anto inet te ' s dea th . 

F o r t h e above reasons I agree w i t h t h e order proposed by m y 
brother. 
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here in d i spute t o J a n e A . Perera, w h o b y d e e d N o . 1 ,510 of e v e n 
d a t e transferred i t t o George Hora t io D o n . B y d e e d N o . 1 ,511 , 
a l s o d a t e d A u g u s t 2 6 , 1905, D o n i n t u r n transferred t h e port ion t o 
P o d i N o n a B u p e s i n g h e , w h o b y d e e d N o . 1 ,756 of M a y 2 , 1909 , 
transferred it t o Sieneris E a n e s i n g h e . B y deed N o . 1 ,101 of 
February 15, 1909, Sieneris E a n e s i n g h e so ld t h e port ion in ques t ion 
t o t h e defendants -appe l lants , w h o b y d e e d N o . 1 ,699 d a t e d February 
27 , 1911 , transferred i t t o t h e m s e l v e s and t o t w o o ther persons , 
w h o s e n a m e s are immater ia l , as t rus t ee s for t h e m . T h e r e s p o n d e n t s 
a l lege t h a t s ince M a y 14 , 1910, t h e appe l lants h a v e b e e n in wrongfu l 
possess ion of t h e property in su i t , a n d c l a i m a dec larat ion of t i t l e , 
e j e c t m e n t , a n d d a m a g e s . 

T h e case w e n t t o trial on three i s s u e s : — 

(1) D i d Christ ina Ba lders ing transfer t h e port ion i n d i s p u t e 
to E d w a r d E e g i n a l d Spa ld ing for t h e purposes and i n 
accordance w i t h t h e t e r m s of t h e wi l l ? 

(2) I s s u c h sale va l id w i t h o u t t h e l e a v e of Court ? 
(3) W a s t h e purchaser b o u n d t o s ee t h a t t h e proceeds w e r e 

appl ied i n m a n n e r provided b y t h e wi l l t o render t h e 
transfer va l id ? 

T h e learned Dis tr ic t J u d g e h e l d t h a t t h e burden of proving t h e 
first i s sue w a s o n t h e appe l lant s , and t h e burden of proving t h e 
s econd and third o n t h e respondents . T h e on ly w i t n e s s e s e x a m i n e d 
w e r e Mr. Spa ld ing o n behalf of t h e appe l lan t s , a n d t h e s e c o n d 
respondent on t h e o ther s ide . I n t h e resu l t s t h e learned Dis tr i c t 
J u d g e answered t h e first i s sue i n t h e n e g a t i v e and t h e third in 
t h e affirmative. T h e s e c o n d i s s u e w a s apparent ly a b a n d o n e d a t 
t h e trial. On t h e s e findings h e g a v e j u d g m e n t in favour of t h e 
respondents . 

I t w a s argued in support of t h e appeal t h a t , wh i l e t h e jo int wil l 
h a d b e e n proved i n so far as i t w a s t h e wil l of J a c o b u s B a l d e r s i n g , 
there w a s n o affirmative e v i d e n c e of probate of t h e will, regarded a s 
t h a t of Christ ina. T h a t po in t w a s n o t t a k e n in t h e Dis tr ic t Court , 
and I do not think t h a t w e o u g h t t o a l low it t o be raised for t h e 
first t i m e in 1 appeal . T h e n e x t po in t o n w h i c h t h e a p p e l l a n t s ' 
counse l rel ied w a s that , as A n t o i n e t t e h a d died during t h e l i f e t ime 
of Christ ina, there w a s in a n y case a l a p s e of t h e fidei commissum 
in so far as Chris t ina's share i n t h e property w a s concerned , and 
further that , as t h e effect of t h e wi l l w a s t o v e s t t h e property i n 
Christ ina o n t h e d e a t h of J a c o b u s Ba lders ing , a n d i t d id n o t provide 
for a fidei commissary subs t i tu t ion of t h e chi ldren of A n t o i n e t t e in 
t h e e v e n t Of t h e d e a t h of the ir mother , t h e fidei commissum fai led 
a s a w h o l e w h e n A n t o i n e t t e d ied , surv ived b y t h e fiduciaria 
Christ ina. I n m y opinion th i s a r g u m e n t fa i l s in v i e w of t h e 
l a n g u a g e .of t h e wi l l itself, w h i c h does in t e r m s s u b s t i t u t e t h e 
chi ldren a n d grandchi ldren of A n t o i n e t t e for thein m o t h e r , a n d 
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s h o w s clearly t h a t the property w a s t o revert t o t h e spouses and 
their heirs only in the event of her hav ing died wi thout i s sue . 
Moreover, t h e wil l m a s s e d t h e property of t h e t w o spouses for t h e 
purpose of the fidei commissum in favour of Anto ine t te and her 
chi ldren and grandchildren. 

T h e judgment under considerat ion w a s , however , a t tached more 
strongly in regard t o t h e findings of t h e Distr ict J u d g e on t h e 
first and third i s sues . I t w a s contended that t h e wil l conferred o n 
Christina a power of sale unfet tered b y t h e control of t h e Court 
under t h e c ircumstances w h i c h i t con templa ted ; t h a t t h a t power 
m u s t be presumed, in t h e absence of ev idence t o t h e contrary, t o 
h a v e been hones t ly exerc ised; t h a t if i t w a s so exercised, t h e Court 
h a d n o right to review Christ ina's discret ion; that t h e t i t le wh ich 
the appel lants derived through her w a s un impeachable , and t h a t 
ne i ther Mr. Spalding nor any of t h e subsequent purchasers through 
w h o m t h e appel lants c la im w a s bound t o s ee that the proceeds of 
t h e sale by Christina had b e e n applied in conformity wi th t h e 
provisions of t h e joint wil l . • A s I interpret i t , t h e joint wil l b y 
neces sary impl icat ion prohibited Christina- from sell ing any portion 
of t h e property, save for t h e purpose of replacing di lapidated houses 
b y n e w ones , and express ly required her either t o inves t t h e proceeds 
of t h e sale of old h o u s e s in the i m m e d i a t e purchase of n e w ones , or 
t o depos i t t h e m in t h e L o a n B o a r d or otherwise inves t t h e m for t h e 
benefit of t h e fidei commissarii. I t i s quite true that the c lause in 
t h e wil l by w h i c h t h e fidei commissum is cons t i tu ted prohibits 
i n t erms " mortgaging " alone, but t h e subsequent provision 
t h a t t h e property is t o be possessed by t h e survivor and t h e n b y 
A n t o i n e t t e , i s t o devo lve thereafter on Anto ine t te ' s children and 
grandchi ldren, and i s to revert t o t h e spouses and t h e other heirs 
o n l y in t h e e v e n t of Anto ine t te dying wi thout i s sue , i s who l ly 
incons i s tent w i t h t h e theory that Christina possessed any general 
power of sale under t h e wil l . T h e case i s , therefore, one of a 
fiduciaria, w h o h a s power to sell only under an except ion from a 
general , a l though impl ied , prohibition of any sale of the property 
in ques t ion . Interpret ing the wil l in t h a t sense , I think t h a t it 
wou ld h a v e b e e n i n c u m b e n t on Christina herself, if she had c o m e 
forward t o support any exercise by her of t h e power of sale conferred 
u p o n her b y t h e wil l , t o show both t h a t she had exercised it duly , 
and that she had appl ied the proceeds in t h e manner prescribed by 
t h e wi l l . There c a n b e n o doubt , both o n t h e documentary and 
o n t h e viva voce ev idence , but t h a t t h e power in quest ion w a s not 
duly, exercised. Chris t ina's transfer in favour of Spalding itself 
recites , t h a t t h e sa le w a s being effected part ly at l east for the purpose 
of repairing other h o u s e s . The Distr ict J u d g e c a m e to the conclusion 

J r o m a personal inspect ion b y h i m , for t h e purposes of the trial, of 
t h e old wa l l s and t imber of t h e house , t h a t the sale in 1899 on 
t h e a l leged ground t h a t i t w a s in a d e c a y e d condit ion could not 
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h a v e b e e n necessary , and t h e e v i d e n c e uncontrad ic ted , a n d i n d e e d 
unchal l enged , i n cross -examinat ion of t h e s econd re spondent t h a t 
Christ ina h a d b o u g h t n o property for h i s w i f e s u b s e q u e n t t o t h e 
sa le i s sufficient t o s h o w t h a t t h e proceeds w e r e n o t d e a l t w i t h b y 
Christ ina i n accordance w i t h t h e provis ions of t h e wi l l . I q u i t e 
agree w i t h t h e appe l lan t s ' counse l , a n d M r . d e Z o y s a , counse l for 
t h e respondents , w h o argued the ir case v e r y w e l l i n d e e d , a d m i t t e d , 
t h a t if Christ ina exerc ised t h e power of sa l e g i v e n t o her b y t h e 
wil l in good fa i th , i t m i g h t n o t b e poss ib le t o cha l l enge t h e exerc i se 
of her discret ion. B u t I th ink t h a t t h e burden w o u l d h a v e b e e n 
u p o n her of s h o w i n g t h a t s h e h a d exerc i sed a bona fide d i scret ion i n 
t h e m a t t e r , and for t h a t purpose of proving t h a t s h e h a d fulfi l led 
t h e condit ions prescribed b y t h e wi l l . If t h e r e s p o n d e n t s h a d o n l y 
h a d Christ ina herse l f a n d t h e i m m e d i a t e purchaser f r o m h e r t o 
c o n t e n d w i t h in th i s act ion , the ir right t o t h e j u d g m e n t w h i c h t h e y 
h a v e obta ined w o u l d b e clear. I t w a s h e l d b y t h e P r i v y Counci l in 
8. A. Association v. Mostert 1 t h a t a surviv ing s p o u s e h a s n o r ight 
t o revoke a m u t u a l wi l l (a) if t h e m u t u a l wi l l d i sposed of t h e jo int 
property o n t h e d e a t h of t h e survivor, t h a t i s t o s a y , w h e r e t h e 
property is conso l idated into o n e m a s s for t h e purpose of a jo int 
disposi t ion of i t ; and (6) if t h e survivor h a s a c c e p t e d s o m e benef i t 
u n d e r t h e wi l l . B o t h condi t ions e x i s t i n t h e present c a s e . T h e r e 
w a s a c lear m a s s i n g of t h e property , and t h e e v i d e n c e s h o w s t h a t 
Christ ina ad ia ted t h e inher i tance . I t s e e m s , h o w e v e r , t h a t t h e ru le 
above s t a t e d does n o t i n s u c h oases e x t e n d b e y o n d t h e r e v o c a t i o n 
of t h e m u t u a l wi l l , and t h a t e v e n w h e r e a m u t u a l wi l l i s m a s s e d in 
t h e jo int e s t a t e , a n d t h e survivor h a s ad ia ted and a c c e p t e d benef i t s 
under i t , t h e survivor can a l i enate a half of t h e joint e s t a t e t o a 
bona fide purchaser (Haupt v. Van der Heever's Executor 2 ) . H e r e , 

.again, t h e o n u s of prov ing bona fides w o u l d , in m y op in ion , r e s t o n 
t h e purchaser , and a bona fide purchaser w o u l d b e o n e w h o h a d n o 
k n o w l e d g e or not i ce of t h e t e r m s of t h e ac tua l wi l l . Mr. E d w a r d 
Spa ld ing w a s clearly n o t i n t h a t pos i t ion . H e w a s marr ied t o a 
granddaughter of Christ ina Ba lders ing , and l ived in Chr i s t ina ' s 
h o u s e , and k n e w all about her affairs. Moreover , t h e d e e d of 
transfer b y Christ ina in h i s favour express ly referred h i m t o t h e 
wi l l , and d isc losed o n t h e face of i t t h a t t h e sa l e w a s n o t b e i n g 
effected i n c o m p l i a n c e w i t h i t s provis ions . D o t h e s u b s e q u e n t 
purchasers s t a n d in a be t ter pos i t i on? A n e x a m i n a t i o n of t h e 
original deed of transfer w o u l d h a v e g i v e n e a c h of t h e m n o t i c e of t h e 
f a c t t h a t h e der ived h i s t i t l e f r o m t h e survivor of t w o s p o u s e s w h o 
h a d e x e c u t e d a joint wi l l , and also t h a t t h e transfer i tse l f w a s 
not justified b y t h e t e r m s of t h a t wi l l . J a n e A n n a Perera cou ld 
h a v e b e e n u n d e r n o m i s a p p r e h e n s i o n o n t h e subjec t . S h e w a s 
Chris t ina's daughter , and her h u s b a n d F r a n c i s Perera h a d l i ved 
i n Christ ina's h o u s e and h a d t a k e n a n e v e n m o r e a c t i v e part t h a n 

» (1873) Juto L. C, Port II., p. 107. 2 (1888) Juta L. C, Part II., p. 119. 
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1918. Mr. Spalding himself in her affairs. T h e v i ew of t h e District J u d g e 
i s t h a t Francis Perera and Spalding had se t t h e m s e l v e s to acquire 
all Christ ina's property. There i s , however , nothing in t h e ev idence 
t o indicate t h a t t h e later purchasers—George Horat io D o n , P o d i 
N o n a B u p e s i n g h e , and Sieneris B a n a s i n g h e — a n d still less t h a t t h e 
defendants -appel lants , w h o are Moormen , had any actual no t i ce 
of t h e l imitat ions of Christina Balders ing ' s power of sale . I t might , 
of course, b e argued that t h e y ought t o be held t o have been affected 
w i t h construct ive not ice . B u t the ev idence as to t h e c i rcumstances 
under which t h e y success ive ly purchased t h e property and as t o 
t h e m a n n e r in which i t h a s b e e n possessed is so s canty that I d o 
n o t think i t would be right t h a t t h e appel lants should be deprived 
of t h e entire benefit of the ir purchase o n t h e material before u s . 
T h e appel lants ought , in m y opinion, to h a v e raised at the trial 
t h e content ion that they , in any e v e n t , were purchasers bona fide for 
valuable consideration and wi thout any not ice of the infirmity of 
their t i t le . N o at tent ion , however , would appear t o h a v e b e e n 
paid by ei ther s ide at the trial t o th i s aspect of t h e case . 

I would set aside t h e decree of the Distr ict Court, declare that t h e 
appel lants , if t h e y es tabl i sh t o t h e sat is fact ion of t h e Distr ict J u d g e 
t h a t t h e y were bona fide purchasers for va luable consideration and 
wi thout actual or construct ive not ice of Christ ina Balders ing ' s 
breach of trust , are ent i t led t o one-half share of t h e property 
conveyed by their deed of transfer N o . 1,101 of February 15, 1909, 
and t o noth ing more , and s e n d the case back for further inquiry 
and adjudication o n t h e basis of t h a t declaration. I t wi l l be o p e n 
t o either s ide to recall for further examinat ion or cross-examinat ion, 
a s t h e case m a y b e , any w i t n e s s w h o h a s already been examined , 
a n d t o adduce such further ev idence as m a y b e . thought desirable: 
T h e inquiry m u s t b e l imi ted , however , t o the i ssue s tated above, 
n a m e l y , w h e t h e r t h e appel lants are bona fide purchasers for va lue 
w i t h o u t not ice . B u t ev idence as t o t h e manner in wh ich t h e 

• property has b e e n possessed would be relevent t o that i ssue . I 
•would l eave all cos t s , including t h e costs of t h e present appeal , in 
t h e discretion of t h e learned Distr ict Judge . 

Sent back. 

Woon 
BBNTON J. 
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