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W IC K R A M A S IN G H E

V S .
R O B E R T  B A N D A  A N D  O T H E R S

SUPREME COURT 
BANDARANAYAKE, J.
AMARATUNGA, J AND 
MARSOOF, J
SC (APPEAL) NO. 14/2004
12th MAY 2005 AND 14™ AND 20™ JUNE, 2005

K andyan Law  -  D aughter m arried  in deega. -  Forfeiture o f rights to paternal 
(m ulgedera) inheritance -  Re-acquisition o fb in n a  rights in m ulgedera -  Rights 
o f daughter's son to succeed  to m aternal grandfather's property.

The District Court gave judgement in a partition case in favour of the 1st 
respondent Robert Banda on the ground that the property of his paternal 
grandfather Mohotty Appuhamy who died intestate devolved on Punchi Banda 
(son) and Podimahathmayo (daugther), Robert Banda’s mother, who married 
in deega and lived at Kegalle. That marriage was dissolved in two years on 
30.01.1908. In 1915, Robert Banda was born to Podimahthmayo by an illicit
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connection with one Mudiyanse ; and Podimahathmayo returned to the 
mulgedera as was customary, where she gave birth to Robert Banda (the 
plaintiff).

The district Judge gave judgement for the plaintiff oh the basis that by 
reverting to mulgedera, at Halpandeniya. Podimahaththayo had by such “close 
connection” with the mulgedera re-acquired her rights to mulgedera property.

The Court of Appeal affirmed the District Judge’s order notwithstanding that 
Podimahathmayo had predeceased Mohotti Appuhamy, the plaintiff's maternal 
grandfather on the strength of Appuhamy v Lapaya (8 NLR 328) on the basis 
that the plaintiff was entitled to inherit the acquired property .of his maternal 
grandfather.

HELD:

1. In Kandyan Law, a daugther who marries in deega forfeits.her rights to 
mulgedera property, except that she would reacquire binna rights by 
proof of several instances

(a) having a close link with mulgedera even after the marriage ;

(b) by a subsequent marriage in binna ;

(c) by leaving a child with the grand parents at the mulgedara ;

(d) by possessing shares of property in spite of the marriage in binna ;

(e) any evidence to indicate the waiver of the forfeiture of her rights by 
other members of the family.

2. When it was found that Podimahathmayo had predeceased her father, 
plaintiff’s maternal grandfather, the Court of Appeal held wrongly that 
the plaintiff is entitled to succeed to the property of his maternal 
grandfather, Mohotti Appuhamy. On the strength of Appuhamy v Lapaya 
which decision has been criticized by Hayley and Kiri Puncha v Kiri 
Ukku (1981)1 Sri LR 341 as having been wrongly decided.

3. In the circumstances and on the evidence, the plaintiff was not entitled 
to judgment on any basis. Both the District Court and Court of Appeal 
had erred in giving judgment for the plaintiff.
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APPEAL from the judgment of the Court of Appeal.

J. Joseph with Ms. H. P. Ekanayake and Chamindika Perera for appellant. 
Peter Jayasekera with Gamini Peiris and Kosala Senedeera for respondent.

Cur.adv.vult

0 9 th  S e p te m b e r, 2 0 0 5 ,
S H IR A N IB A N D A R A N A Y A K E , J.

T h is  is a n  a p p e a l fro m  th e  ju d g e m e n t o f th e  C o u rt o f A p p e a l d a te d
2 7 .0 8 .2 0 0 3 .  B y  th a t ju d g m e n t th e  C o u rt o f A p p e a l a ffirm e d  th e  ju d g m e n t  

of th e  D istric t C o u rt d a te d  3 0 .0 7 .1 9 9 3  a n d  d is m is s e d  th e  a p p e a l. T h e  1 st 
d e fe n d a n t-a p p e lla n t-a p p e lla n t (h e re in a fte r re fe rred  to  a s  th e  1st d e fen d an t) 
a p p e a le d  a g a in s t th e  s a id  ju d g m e n t of th e  C o u rt o f A p p e a l on  w h ich  this  

C o u rt g ra n te d  sp e c ia l le a v e  to  a p p e a l.

T h e  m a in  is s u e  in th is  a p p e a l is w h e th e r  th e  p la in tiff-re s p o n d e n t-  

r e s p o n d e n t  (h e r e in a f t e r  r e fe r r e d  to  a s  th e  p la in t i f f ) ,  th e  s o n  of 
P o d im a h a th m ay o , could  su cc ee d  to  his m aterna l grandfather, M ohottiham y.

T h e  fa c ts  of th is  a p p e a l, albeit b rie f, a re  a s  fo llo w s  :
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T h e  plaintiff instituted action  in th e  District C o u rt of K u ru n e g a la  to  partition  

th e  lan d  d e s c rib e d  in th e  s c h e d u le  to  th e  p la in t (P 1 ) .  T h e  p la in tiff h a d  

sta ted  th a t o n e  M o h o ttih a m y  a lia s  M ohotti A p p u h a m y , (h e re in a fte r  re fe rred  

to  a s  M o h o tti A p p u h a m y ) w h o  w a s  th e  o rig in a l o w n e r  o f th e  p ro p erty , d ie d  

in tes ta te  an d  his p ro perty  d ev o lv e d  on his son an d  d a u g h te r n a m e ly  P unchi 

B a n d a  ( s o n )  a n d  P o d im a h a t h m a y o  ( d a u g h t e r )  a n d  t h e  s a id  

P o d im a h a th m a y o  o w n e d  a n d  p o s s e s s e d  h e r 1 /2  s h a re  o f th e  p ro p e rty , 
w h ic h  d e v o lv e d  u p o n  h e r  d e a th  to  h e r  o n ly  ch ild  R o b e rt  B a n d a , w h o  w a s  

th e  p la in tiff in th e  D is tric t C o u rt c a s e .

A c co rd in g  to  th e  p la in tiff, h is  m o th e r (P o d im a h a th m a y o ) w a s  m a rr ie d  in 

diga to  S . M . D ing iri B a n d a  on 3 0 .0 5 .1 9 0 6  a n d  th e  s a id  m a rr ia g e  w a s  

d isso lved  on 3 0 .0 1 .1 9 0 8  (P 2 ). P o d im a h a th m a y o  re turned  to  h e r  Mulgedera 
a n d  w h ile  liv ing  w ith  h e r  fa th e r  a t  H a lp a n d e n iy a  th e re  h a d  b e e n  a n  illicit 
re la tio n s h ip  w ith  o n e  M e n a w a  R a la la g e  M u d iy a n s e  a n d  th e  p la in tiff w a s  
born  to  P o d im a h a th m a y o  in 1 9 1 5 . T h e re a fte r  P o d im a h a th m a y o  h a d  d ie d  

in 1 9 1 8 , w h e n  th e  p la in tiff w a s  3  y e a rs  o f a g e . M o h o tti A p p u h a m y  (th e  

m aterna l G ran d fa th er) h ad  brought him  up a t th e  mulgedera in H a lp a n d e n iy a  

until h is  d e a th  in 1 9 2 9  a n d  th e re a f te r th e  p la in tiff’s m a te rn a l u n c le  (P u n c h i 

B a n d a ) h a d  lo o ke d  a fte r  h im .

T h e  con ten tion  of th e  1 st d e fe n d a n t, how ever, is d ifferent a n d  his position  

is th a t a t th e  t im e  th e  p la in tiff w a s  born  in 1 9 1 5 , h is  p a re n ts  w e r e  re s id in g  

n o t a t  H a lp a n d e n iy a  a s  s ta te d  b y  th e  p la in tiff, b u t a t  M e n a w a  in K e g a lle .  
F u r th e r  it w a s  c o n te n d e d  th a t th e  union  b e tw e e n  P o d im a h a th m a y o  a n d  

M e n a w a  R a la la g e  M u d iy a n s e , th o u g h  n o t re g is te re d , is a  diga m a rr ia g e  

s in c e  P o d im a h a th m a y o  h a d  left th e  mulgedera w ith  th e  s a id  M e n a w a  

R a la la g e  M u d iy a n s e . T h e  1 s t d e fe n d a n t to o k  up  th e  pos ition  th a t a s  th e re  

is no  binna m a rr ia g e  c o n tra c te d  b e tw e e n  th e  p a re n ts  o f th e  p la in tiff, th a t  

th e  p la in tiff is n o t e n tit le d  to  th e  1 /2  s h a re  of th e  p ro perty .

L earn e d  C o u nse l fo r th e  1 st resp on d en t further co n ten ded  th a t th e  plaintiff 
h a d  not a v e rre d  th a t h is m o th e r m a rr ie d  in binna a n d  th a t h is C e rtif ic a te  of 
Birth  (P 3 )  in d ic a te s  c le a r ly  th a t h is p a re n ts  w e re  re s id in g  a t M e n a w a  in 

K e g a lle  a n d  n o t a t H a lp a n d e n iy a , th e  v illa g e  o f th e  p la in tiff’s m o th e r  a n d  

th e  g ra n d fa th e r. T h e  le a rn e d  C o u n s e l fo r th e  1s t re s p o n d e n t s u b m itte d  

th a t th e  union b e tw e e n  th e  p laintiff’s m o th e r P o d im a h a th m a y o  a n d  M e n a w a  

R a la la g e  M u d iy a n s e , a lth o u g h  not re g is te re d , is a  diga m a rr ia g e  s in c e  th e  

p la in tff’s m o th e r, P o d im a h a th m a y o  h a d  le ft th e  mulgedera w ith  th e  sa id  

M e n a w a  R a la la g e  M u d iy a n s e . F u r th e r  h e  c o n te n d e d  th a t, th e re  w a s  no
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binna m a r r ia g e  b e tw e e n  P o d im a h a th m a y o  a n d  M e n a w a  R a la la g e  

M u d iy a n s e  a s  th e re  is n o  e v id e n c e  o f binna s e ttle m e n t. T h e re fo re  his  
su b m iss io n  is th a t s in c e  P o d im a h a th m a y o  m a rr ie d  M e n a w a  R a la la g e  
M u d iy a n s e  in diga, th e  p la in tiff h a d  fo rfe ite d  h is  righ ts  to  h is  m a te rn a l 

g ra n d fa th e r’s property.

It is w ell reco gn ized  in K and yan  L a w  th a t a  d a u g h te r w h o  m arries  in diga, 
fo rfe its  h e r right to  th e  p a te rn a l in h erita n c e  ( Gunasena v  Ukku Menika (1 )). 
H a y le y  re fe rrin g  to  th e  K a n d y a n  L a w  th a t is a p p lic a b le  to  a  d a u g h te r  w h o  

h a d  m a rr ie d  in diga, c le a r ly  s ta te s  th a t,

“th e  g e n e ra l ru le  is "that n e ith e r  a  diga-m a rrie d  d au g h te r , n or h e r  
ch ild re n , c a n  c o m p e te  w ith  o th e r  ch ild re n  b y  th e  s a m e  m o th er, or 

th e ir d e s c e n d a n ts , in th e  d istribution of a  d e c e a s e d  in tes ta te ’s es ta te . 
T h is  rule h as  been  accep ted  w ithout hesitation e v e r since th e  K andyan
L a w  w a s  first a d m in is te re d  b y  B ritish  C o u r t s .........(T h e  L a w s  a n d
C u s to m s  o f th e  S in h a le s e  o r K a n d y a n  L aw , R e p rin t 1 9 9 3 , pg. 3 7 9 ) .”

In te rm s  of th e  g e n e ra l ru le , a  diga-m a rrie d  d a u g h te r , o r h e r ch ild ren  

w o u ld  th e re fo re  n o t b e  e n title d  to  a n y  p a te rn a l o r m a te rn a l in h e rita n c e . 
H o w e v e r, th e  g e n e ra l ru le  is not to  b e  a p p lie d  th u s  s im p ly  a s  th e  m o d ern  

c a s e  law  h a s  c le a rly  a c c e p te d  ce rta in  ex ce p tio n s , w h ich  fav o u rs  th e  diga- 
m a rrie d  d a u g h te r  e n a b lin g  h e r  to  re -a c q u ire  th e  rights of a  binna-m a rrie d  

d a u g h te r in th e  e v e n t s h e  fulfils ce rta in  re q u ire m e n ts . In fac t H a y le y  points  

o u t th a t ‘c e rta in  m o d e rn  ju d g m e n ts  h a v e  te n d e d  to w a rd s  e n g ra ftin g  an  

ex ce p tio n  in fa v o u r of th e  d /g a -m a rrie d  d a u g h te r  w h o  h a s 1 kep t up a  c lose  

co n n e c tio n  w ith  h e r  fa th e r ’s h o m e ’ (S u p ra , pg . 3 7 9 ) .

T h e  e x c e p tio n  to  th e  g e n e ra l ru le  th us  a p p e a rs  to  b e  a  d e v e lo p m e n t  

th ro u g h  th e  c a s e  law  a n d  th e re fo re  it w o u ld  b e  u se fu l to  e x a m in e  th e  

im p o rtan t ju d g m e n ts  to  a s s e s s  th e  c irc u m s ta n c e s  in w h ich  th e  ex ce p tio n  

h ad  b e e n  a p p lie d .

Dingiri Amma v  Ukku Banda(2) is o n e  of th e  e a rly  decis ions, w hich had  

co n s idered  a  d a u g h te r m arried  in diga re -acqu iring  th e  rights of a  dau gh ter  

w h o  h ad  m arried  in binna. In D ingiri A m m a ’s c a s e  th e  plaintiff first lived with  

h er h u s b a n d  in h e r fa th er’s h o u se  prior to  th e  m a rr ia g e  be ing  reg is tered . 
S u b s eq u e n tly  th e  m a rr ia g e  w a s  reg is tered  an d  both husband  and  w ife  lived  

in th e  fa th e r ’s mulgedera a s  w e ll a s  in th e  h u s b a n d ’s hou se , until th e  

mulgedera w a s  d e m o lis h e d . T h e re a fte r  th e  plaintiff’s h usband  built a  n e w
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h o u s e  in th e  s a m e  g a rd e n  w h e re  th e  mulgederawas s itu a te d  a n d  both  th e  

h u s b a n d  a n d  th e  wife were liv ing  to g e th e r  in th a t h o u s e . P e re ira , J .,  h e ld  

th a t e v e n  if th e  p la in tiff w a s  m a rr ie d  in diga, s h e  h a d  a c q u ire d  binna rights.

In TikiriKumarihamyv Loku Menika(3) th e  C o u rt w a s  o f th e  v ie w  th a t a  

d a u g h te r  o rig in a lly  m a rr ie d  in binna, s u b s e q u e n tly  le a v in g  h e r  p a re n ts ’ 

h o u s e  a n d  g o in g  to  live w ith  h e r  h u s b a n d  in diga a n d  still k e e p in g  up  a  

c lo s e  c o n n e c tio n  w ith  th e  mulgedera o r a  d a u g h te r  o rig in a lly  m a rr ie d  in 

diga an d  s u b se q u en tly  re turn ing  to  h e r p a re n ts  h o u se  a n d  b e in g  re -m a rrie d  

in binna, m a y  p re s e rv e  h e r  righ ts  to  a n y  s h a re  in h e r  p a re n ts  e s ta te .

T h e  e n tit le m e n t of a  K a n d y a n  w o m a n  to  h e r  p a re n ta l in h e r ita n c e , w h o  

h a d  co n tra c te d  a  diga m a rr ia g e , but w h o  h ad  s u b s e q u e n tly  re tu rn e d  to  th e  

p a re n ta l roof a n d  c o n tra c te d  a  binna m a rr ia g e  d u rin g  th e  l ife t im e o f  h e r  

fa th e r , w a s  fu rth e r  s tre n g th e n e d  in Babanisa v  Kaluhami(4) a s  w e ll a s  in 

Dingiri Ammav Ratnayake(5).

It is th e re fo re  c le a r  th a t a  d a u g h te r  w h o  h a d  m a rr ie d  in diga, b u t u n d e r  

v a ry in g  c irc u m s ta n c e s  h a d  k e p t a  c lo s e  c o n n e c tio n  w ith  th e  mulgedera, 
w o u ld  re -a c q u ire  th e  righ ts  to  in h erit fro m  h e r  fa th e r  a s  th a t o f a  d a u g h te r  

w h o  h a d  m a rr ie d  in binna. T h is  pos itio n  h a s  b e e n  e n d o rs e d  in a n  e a r ly  

c a s e , n a m e ly  in Madawalatenne(6) d e c id e d  in 1 8 3 4  w h e re  th e  S u p r e m e  

C o u rt w a s  o f th e  v ie w  th a t,

“......... it a p p e a rs  th a t, th o u g h  s h e  w a s  m a rr ie d  in diga, s h e  a lw a y s

k e p t up  a  c lo s e  c o n n e c tio n  w ith  h e r  fa th e r ’s  h o u s e , in w h ic h  in d e e d

th re e  o f h e r  ch ild ren  w e re  b o m ; .........a g a in  it a p p e a rs  th a t th e  fa ther,

on  his d e a th -b e d , g a v e  o n e  ta lp o t to  th e  d e fe n d a n t a n d  tw o  o th e rs  to  

his w ife , w h a t h a d  b e c o m e  of th o s e  tw o  la tte r  o la s  d o e s  no t a p p e a r,  

b ut it is not im p ro b a b le  th a t o n e  o f th e m  m a y  h a v e  b e e n  in te n d e d  fo r  

th e  p la in tiff, m ore  e sp e c ia lly  co n s id e rin g  th e  fre q u e n cy  o f her  

v is its  to  the paternal re s id e n c e  (e m p h a s is  a d d e d ) .”

H o w e v e r , it is to  b e  b o rn e  in m in d  th a t, a s  c o rre c tly  p o in te d  o u t by  

H a y le y  (Supra), th a t th e  d a u g h te r  in M a d a w a la te n n e  w a s  a w a rd e d  o n ly
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o n e -s ix th  o f w h a t h e r  m o th e r p o s s e s s e d  a n d  n o t th e  h a lf s h a re  to  w h ich  

s h e  w o u ld  h a v e  b e e n  en title d  if n o t fo r h e r  m a rr ia g e .

B e  th a t a s  it m a y , th e re  a re  s e v e ra l o th e r  d e c is io n s  th a t h a d  ta k e n  th e  

v ie w  th a t d e p e n d in g  on th e  c irc u m s ta n c e s , a  K a n d y a n  w o m a n  m a rrie d  in 

diga co u ld  la te r  re -a c q u ire  th e  righ ts  o f a  binna m a rr ia g e . I w o u ld  re fe r to  

s o m e  o f th e  ju d g m e n ts  to  in d ic a te  th e  c irc u m s ta n c e s  in w h ich  su ch  re 

a c q u irin g  th e  rights o f a  binna m a rr ia g e  h a d  ta k e n  p la c e .

In Ukkuv Pingom it w a s  h e ld  th a t a  d au g h te r, w h o  m a rrie d  in diga, a fte r  

h e r fa th e r ’s d e a th , re ta in e d  h e /  s h a re  b y  le a v in g  b e h in d  in th e  mulgedera 

a  ch ild  p re v io u s ly  born  to  h e r  th e re  a s  m is tre s s  of h e r  b ro th e r-in -la w . A  

s im ila r v ie w  w a s  a d o p te d  in th e  decis ion  in Appuhamyv KiriMenika e t a l (8) 

w h e re  a  K a n d y a n  w o m a n , w h o  w a s  m a rr ie d  in diga w e n t to  live w ith  h er  

h u s b a n d  a b o u t tw o  m ile s  a w a y  from  th e  mulgedera. O n e  of th e ir ch ild ren  

w a s  left in th e  mulgedera a n d  b ro u g h t up  b y  h e r g ra n d m o th e r. It w a s  a lso  

re v e a le d  th a t th e  w o m a n , a lth ou g h  m a rie d  in diga, k e p t up a  co n stan t an d  

c lo s e  co n n e c tio n  w ith  th e  mulgedera. L a s c e lle , C . J ., h e ld  th a t in th e  

c irc u m s ta n c e s , th e  w o m a n  d id  n o t b y  re a s o n  of h e r  m a rr ia g e  in diga, 

fo rfe it h e r  right to  th e  p a te rn a l in h e rita n c e .

T h e  decis ion  in Bandav Angurala{9) on  th e  o th e r h an d , c le arly  ind icates  

th a t th e  C o u rt h a d  lo o ke d  a t th e  q u e s tio n  fro m  a n o th e r  p e rs p e c tiv e  an d  

h eld  th a t th e  re g a in in g  of binna rights m a y  b e  e v id e n c e d  by m a te ria l o ther  

th a n  in c o n n e c tio n  w ith  th e  mulgedera. E m p h a s is in g  o n  th is  a s p e c t, 

B e rtra m , C . J ., s ta te d  th a t,

“In all p re v io u s  c a s e s  th e  q u e s tio n  fo r th e  re c o v e ry  o f binna rights  

h a s  a lw a y s  a p p e a re d  to  tu rn  upo n  s o m e th in g  d o n e  in co n n e c tio n  

w ith  th e  mulgedera. su ch  a s  a  re s u m p tio n  o f re s id e n c e  th e re  ; th e  

cu ltivation  o f th e  p a te rn a l lands h e ld  in con nection  w ith  i t ; th e  leaving  

of a  child in th e  mulgedera; o r th e  m a in te n a n c e  of a  c lo se  connection  

w ith  th e  mulgedera. B ut in th is c a s e  noth ing  of th e  sort is su g g e s te d . 

T h e  c la im  to  binna righ ts , h o w e v e r , in th e  c a s e  is b a s e d  upon  

c irc u m s ta n c e s  o f a  v e ry  s ig n ifican t a n d  u n e q iv o c a l c h a ra c te r .........”
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In th is c a s e  n o tw ith s ta n d in g  th e  fa c t th a t th e  diga m a rr ia g e s  o f th e  tw o  

d a u g h te rs , th e ir  b ro th e rs  h a d  e x e c u te d  a  s e r ie s  o f d e e d s  c le a r ly  b a s e d  

upon th e  su p p o s itio n  th a t th e ir  s is te rs  re ta in e d  rig h ts  in th e  p a te rn a l  

inheritance. It w a s  h e ld  th a t th e  ex ec u tio n  of a  se rie s  o f d e e d s  fo r a  n u m b e r  

of y e a rs  b y  o th e r m e m b e rs  o f th e  fa m ily  on  th e  fo o tin g  th a t a  diga m a rr ie d  

lad y  still p o s s e s s e d  righ ts  w o u ld  b e  su ffic ie n t e v id e n c e  o f su ch  w a iv e r. In 

d ec id in g  so , B e rtra m  C . J ., fu rth e r  s ta te d  th a t—

T h e  point a t issue is th e  fo rfe itu re  of ce rta in  rights o f inh eritance .

A n y  fo rfe itu re  m a y  b e  w a iv e d  by th o s e  in w h o s e  b en e fit it ta k e s  

p lace . It has  b e e n  cu s to m a ry  in co n s idering  w h e th e r a  fo rfe itu re  

o f binna righ ts  h a s  b e e n  w a iv e d  to  lo o k  a t th e  m a tte r  fro m  th e  

poin t o f v ie w  o f th e  co n n e c tio n  o f th e  d a u g h te r  in q u e s tio n  w ith  

th e  mulgedera. B ut in m y  o p in io n  th e re  is n o th in g  to  s h o w  th a t  

th is  is th e  o n ly  te s t. To  u s e  a  fa v o u rite  p h ra s e  of th e  la te  Lord  

B o w e n , ‘th e re  is n o th in g  m a g ic  a b o u t th e  mulgedera. W h e n  a  

fo rfe itu re  h a s  ta k e n  p la c e  it is no t th e  c o n n e c tio n  w ith  th e  

mulgedera w h ich  re s to re s  th e  binna righ ts , it is th e  w a iv e r  of 

th e  fo rfe itu re  of w h ich  th e  co n n e c tio n  w ith  th e  mulgedera is th e  

e v id e n c e . A s  w a s  sa id  b y  W o o d  R e n to n  C . J ., in F e rn a n d o  vs. 

B a n d iS i l v a ( 1 9 1 7 ) 4 C .  W . R . 1 2 ), T h e  in s ta n c e s  g iv e n  in th e  

tex t b o o ks  on  K a n d y a n  L a w  o f th e  c a s e s  in w h ich  binna righ ts  

can  b e  re g a in e d  a re  illustrations of a  princip le a n d  not ca teg o ries  

e x h a u s tiv e  in th e m s e lv e s . T h e  u n d e rly in g  p rin c ip le  is  that 

the forfe itu re  b y  a m arriag e  in diga  o f th e  rig h ts  o f th e  

diga  m arried  d au g h ter to a sh a re  o f th e  in h erita n ce  m ay  

be  se t a s id e  by her re a d m iss io n  in to  th e  fa m ily  (e m p h a s is  

a d d e d .)”

S e v e ra l y e a rs  later, a n o th e r  a s p e c t  w a s  ta k e n  into  c o n s id e ra tio n  b y  th e  

th e n  S u p re m e  C o u rt a n d  th e  d ec is io n  in Appu Naide vs . Heen Menika(,0) 

b ro u g h t in a  n e w  c o n c e p t to  th e  q u e s tio n  o f th e  rights of a  w o m a n  m a rr ie d  

in diga to  a c q u ire  p ro p e rty  o f h e r  fam ily . T h e  q u e s tio n  in th is  c a s e  w a s  

w h e th e r th e  tw o  s is ters  w h o  w e re  m a rr ie d  in diga a n d  h a d  n o  re 

acqu isition  o f binna rights b e  en titled  to  th e ir  fa th e r ’s p ro p e rty  on  his d e a th . 

T h e re  w a s  e v id e n c e  th a t on  th e  d e a th  of th e ir  fa th e r , w h o  w a s  th e  o rig in a l 

o w n e r  of th e  lan d , th e  tw o  s is te rs  w ith  th e ir  b ro th e r in p u rs u a n c e  of an  

a r ra n g e m e n t a m o n g  th e m s e lv e s , p o s s e s s e d  a n d  e n jo y e d  th e ir  fa th e r ’s 

lan d s  in e q u a l s h a re s . It w a s  h e ld  th a t w h e re  a  b ro th e r p e rm its  h is s is te rs ,
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in s p ite  o f th e ir  m a rr ia g e s  in diga to  p o s s e s s  th e ir  s h a re  of th e  lan d  fo r a  

long period  of tim e, h e  h as  acqu iesced  in their right an d  cann o t b e  perm itted  
to  d e n y  it.

O n  a n  e x a m in a tio n  of th e  a fo re -m e n tio n e d  d e c is io n s  a s  w e ll a s  th e  

e a rly  au th orities , it is a p p a re n t th a t a  K a n d y a n  w o m a n  w h o  h ad  m a rrie d  in 

diga, co u ld  es tab lis h  th e  re -ac q u is itio n  o f binna rights by p ro o f of s e v e ra l 
in s ta n c e s , w h ich  w o u ld  in c lu d e  —

(a) h av in g  a  c lo se  link w ith  th e  mulgedera e v e n  a fte r th e  m a r r ia g e ;

(b) b y  a  s u b s e q u e n t m a rr ia g e  in binna;

(c) by le a v in g  a  ch ild  w ith  th e  g ra n d  p a re n ts  a t th e  mulgedera;

(d) b y  p o s s e s s in g  th e ir  s h a re s  of p ro p e rty  in sp ite  of th e  m a rr ia g e  in 

diga;

a n d  m o st im p o rtan tly

(e) a n y  e v id e n c e  to  in d ica te  w a iv e r  of th e  fo rfe itu re  of h e r rights.

H a v in g  sa id  th a t, let m e  n o w  tu rn  to  e x a m in e  th e  c irc u m s ta n c e s  in 

w h ich  th e  p la in tiff h ad  m a d e  a  c la im  to  th e  p ro p e rty  in q u e s tio n .

A d m itted ly , th e  p la in tiff’s m o th er, th e  sa id  P o d im a h a th m a y o  m a rrie d  

o n e  D ingiri B a n d a , on  3 0 .0 5 .1 9 0 6 .  T h e  c e rtific a te  of m a rr ia g e  (P 1 ) s ta tes  

th a t th e  m a rr ia g e  w a s  in diga. T h e  sa id  m a rr ia g e  h ad  b e e n  d is so lv ed  on  

3 0 .1 1 .1 9 0 8  (P 2 ). A cco rd in g  to  th e  R e g is te r of D isso lu tion , th e re  h ad  b e e n  

no ch ild ren  from  th a t m a rr ia g e . T h e  p la in tiff w a s  born  on  0 6 .0 6 .1 9 1 5  at 
H a lp a n d e n iy a  a n d  th e  C e rtif ic a te  of Birth (P 3 )  d is c lo s es  th a t M e n a w a  

R a la la g e  M u d iy a n s e  an d  P o d im a h a th m a y o  a re  th e  p a re n ts  an d  th a t th ey  

w e re  not m a rr ie d  a t th e  tim e  of th e  birth o.f th e  p la in tiff. P o d im a h a th m a y o  

had  died  in 1 9 1 8  an d  the plaintiff’s m aterna l g randfather, M ohotti A ppuham y, 
h ad  d ie d  in 1 9 2 9 .

L e a rn e d  C o u n s e l fo r th e  plaintiff, re fe rred  to th e  ju d g m e n t of th e  District 
C o u rt a n d  su b m itted  th a t th e  le a rn e d  D istrict J u d g e  h ad  h e ld  th a t from  th e  

fac t th a t th e  p laintiff w a s  born  an d  b red  in th e  m o th e r’s v illage , th a t it could  

b e  c o n c lu d e d  th a t th e  p la in tiff’s m o th e r h ad  c lo s e  c o n n e c tio n  w ith  th e  

mulgedera a n d  th e re fo re  s h e  d o e s  not fo rfe it h e r p a te rn a l in h e rita n c e . I 

re p ro d u c e  b e lo w  th e  re le v a n t portion  from  th e  ju d g m e n t of th e  le a rn e d  

D istric t J u d g e  w h e re  h e  h ad  s ta te d  th a t —
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E x c e p t for th e  a fo re -m e n tio n e d  s ta te m e n t, le a rn e d  D is tr ic t J u d g e  h a s  

n ot re fe rre d  to  a n y  in s ta n c e s  w h ich  h a d  in d ic a te d  th a t p la in tiff’s m o th e r  

h a d  m a in ta in e d  a  c lo s e  a n d  c o n s ta n t a ffilia tio n  w ith  th e  mulgedera a t  

H a lp a n d e n iy a . T h e  C o u rt o f A p p e a l w a s  o f th e  v ie w  th a t th e  ju d g m e n t o f 

th e  D is tric t C o u rt w o u ld  n o t w a rra n t in te r fe re n c e  a n d  h a d  s ta te d  th a t —

“In th e  instant c a s e  th e  plaintiff’s paterna l g ran d fa th er (sic) having  

b ro u g h t u p  th e  ch ild  fro m  te n d e r  y e a rs  a n d  a d m itte d ly  in th e  

‘mulgedera’by th e  m aterna l g ran d fa th er w h o s e  rights th e  plaintiff 

c la im s  in th e  in s ta n t a c tio n , h a d  n o t o b v io u s ly  d is a p p ro v e d  of 

th e  d a u g h te r ’s c o h a b ita tio n  w ith  th e  p la in tiff’s fa th e r .”

O n  a  c a re fu l e x a m in a tio n  of th e  e v id e n c e  o f th e  p la in tiff a n d  th e  1st 

d e fe n d a n t a n d  on a  p e ru s a l of th e  d o c u m e n ts  th a t w e re  p ro d u c e d  in th e  

D istric t C o u rt, it a p p e a rs  th a t e x c e p t  fo r  th e  C e rt if ic a te  o f B irth  o f th e  

pla in tiff, th e re  is no  o th e r  m a te r ia l w h ic h  re v e a ls  d e ta ile d  in fo rm a tio n  

re g a rd in g  th e  re s id e n c e  of th e  p la in tiff’s p a re n ts . T h e  C e rt if ic a te  o f Birth  

c le a rly  in d ica te s  th a t th e  p la in tiff w a s  born  a t  H a lp a n d e n iy a  a n d  th a t b e in g  

th e  v illa g e  o f th e  p la in tiff’s m o th er, P o d im a h a th m a y o , it w o u ld  a p p e a r  th a t  

sh e  h ad  b een  a t th e  mulgederafor th e  co n finem ent. H o w eve r, w ith  re feren ce  

to  th e  n a m e  a n d  re s id e n c e  o f in fo rm an t a n d  in w h a t  c a p a c ity  h e  h a d  g iven  

in fo rm atio n , it h a d  b e e n  s ta te d  th a t—

“ csSzaO doQ Q oea! S w a rd e d  m @ (p6 B 8 Q  eseo d odotsf®  S ffaztfe eJ e o e a f 

eajS S w zsfekscxf ‘ tsS zacf -  cpzsi<g@ cxKxde^®8 8 scsd (emphasis
added).”

T h e  in fe re n c e  th a t c o u ld  b e  c le a r ly  d ra w n  fro m  th is  s ta te m e n t is th a t  

P o d im a h a th m a y o , w h o  h ad  b e e n  liv ing w ith  th e r  h u s b a n d  a t M e n a w a  h a d  

re tu rned  to  h e r mulgedera a t H a lp a n d e n iy a  fo r h e r c o n fin e m e n t, in ke ep in g  

w ith  th e  c u s to m a ry  tra d itio n s . E x c e p t fo r th e  fa c t th a t P o d im a h a th m a y o  

h ad  g iv e n  b irth  to  th e  p la in tiff a t  H a lp a n d e n iy a , th e re  is no  o th e r  m a te r ia l 

th a t in d ic a te  th a t P o d im a h a th m a y o  h a d  m a in ta in e d  a  c lo s e  re la tio n s h ip  

w ith  h e r  mulgedera. A lth o u g h  th e  p la in tiff in h is  e v id e n c e  in th e  D istric t
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C o u rt h a d  s ta ted  th a t h is m o th e r h a d  a  binna m a rr ia g e  w ith  h is fa th e r  an d  

th a t th e y  h a d  lived  a t H a lp a n d e n iy a  th e re  is no  m a te r ia l to  s u b s ta n tia te  

th is  p os ition . F u rth e rm o re , it is to  b e  b o rn e  in m in d  th a t w h e n  th e  p la in tiff 
w a s  q u e s tio n ed  a b o u t his m o th ers  p rev io u s  m a rr ia g e  a s  to  w h e th e r it w a s  

diga, h e  h a d  v e h e m e n tly  d e n ie d  th a t position . H o w e v e r, a s  s ta ted  earlier, 
P o d im a h a th m a y o ’s first m a rr ia g e  w a s  c le a rly  in diga a n d  th e re fo re  th e  

q u e s tio n  a r is e s  a s  to  th e  cred ib ility  of th e  p la in tiff’s e v id e n c e .

B e  th a t a s  it m ay, th e  issue  th a t h as  to  b e  co n s id e re d  w ou ld  b e  w h e th e r  

th e  return  of P o d im a h a th m a y o  to  th e  mulgedera for h e r co n fin em en t could  
b e  re g a rd ed  a s  an  in s tan ce  w h e re  th e re  w a s  a  re -ad m iss io n  into th e  fam ily  

an d  th ere b y  w h e th e r th e re  h ad  b een  a  w a iv e r o f th e  forfeiture of inheritance. 
T h e  q u e s tio n  a s  to  th e  re tu rn  o f a  K a n d y a n  w o m a n  to  h e r p a re n ta l h o m e  

for h e r c o n fin e m e n t w ou ld  re -es tab lish  th e  co n nection  w ith  th e  mulgedera 
w a s  c o n s id e re d  in Emi Nona vs . Sumanapala (">, w h e re  J a y a tila k e ,  
S . P. J ., h e ld  th a t, a lth o u g h  th e re  is e v id e n c e  th a t a fte r h e r  m a rr ia g e  in 

diga s h e  h ad  v is ited  h e r  p a re n ts  from  tim e  to  t im e  a n d  s ta y e d  fo r s o m e  

tim e  w ith  th e m , th a t s h e  w e n t to  h e r p a re n ts  h o u s e  fo r h e r c o n fin e m e n t  

a n d  a tte n d e d  on  h e r fa th e r  durin g  his last illness is insuffic ien t to  es tab lish  

a  re -a c q u is itio n  of binna rights.

In  th e  in s ta n t  c a s e ,  t h e r e  is n o  e v id e n c e  to  e s t a b l is h  th a t  

P o d im a h a th m a y o  w a s  liv ing w ith  th e  p la in tiff’s fa th e r  in th e  mulgedera. 
A lso  th e re  is no  m a te r ia l to sh o w  th a t, th e  p la in tiff h ad  b e e n  liv ing  w ith  his 

m a te rn a l g ra n d p a re n ts  p rio r to  h is m o th e r ’s d e m is e . H e  w a s  b ro ug h t up  

b y  th e  m a te r n a l  g r a n d fa th e r  o n ly  a f te r  th e  d e a th  o f h is  m o th e r  

P o d im a h a th m a y o  in 1 9 0 8 . O n  th e  o th e r h an d , th e  C ertificate  of Birth c learly  

s ta te s  th a t th e  p la in tiff, a lth o u g h  w a s  born  a t H a lp a n d e n iy a , his p a re n ts  

w e re  liv ing a t M e n a w a  in th e  K e g a lle  d is trict. In such  c irc u m s ta n c e s  it is 

e v id e n t th a t P o d im a h a th m a y o  h ad  not b e e n  living w ith  M e n a w a  R a la la g e  

M u d iy a n s e  a t h e r mulgedera.

T h e  leg al position  in re g a rd  to  th e  p ro p e rty  rights of a  m a rrie d  d a u g h te r  

th e re fo re  is q u ite  c le a r  a n d  e v e n  if o n e  w e re  to  c o n s id e r th e  rights of a  

d a u g h te r  w h o  h ad  re tu rn e d  from  h e r diga-h u s b a n d ’s h o u s e , ac co rd in g  to  

H a y le y  (S u p ra  a t pg . 3 8 4 ) , such a  w o m a n  d o e s  not o rd in arily  re c o v e r an y  

right to  inh erit w h e th e r  s h e  re tu rn s  b e fo re  o r a fte r  h e r fa th e r ’s d e a th . T h e  

o n ly  e x c e p tio n  to  th is  position  w h e re  s h e  w o u ld  b e  a b le  to  inherit, is th a t 

if s h e  m a rr ie s  a g a in  in binna, w ith  th e  c o n s e n t o f h e r  p a re n ts .
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In  s u c h  c irc u m s ta n c e s , it is a p p a r e n t  th a t  th e  p la in t if f ’s  m o th e r  

P o d im a h a th m a y o  d o e s  n o t c o m e  w ith in  th e  s a id  e x c e p tio n  a n d  th e re fo re  

s h e  w o u ld  n o t b e  e n tit le d  to  in h erit fro m  h e r  fa th er.

T h e re  is o n e  o th e r  m a tte r  th a t h a s  to  b e  c o n s id e re d  in th is  a p p e a l.  
In h e r ita n c e  is c la im e d  b y  th e  p la in tiff from th e  E s ta te  o f h is  m a te rn a l 
g ran d fa th er. P la in tiff’s m o th er, P o d im a h a th m a y o  p re -d e c e a s e d  h e r fa th e r  

a n d  th e re fo re  th e  c o n s id e ra tio n  sh o u ld  b e  re g a rd in g  th e  righ ts  o f a n  

illeg itim ate  ch ild  to  s u c c e e d  to  h is  m a te rn a l g ra n d fa th e r ’s p roperty . H a y le y  

(S u p ra  a t p g . 3 9 1 )  re fe rrin g  to  th e  sa id  rights o f ille g itim a te  c h ild re n  s ta te s  

th a t, a n  ille g itim a te  ch ild  d o e s  n o t s u c c e e d  to  h is  g ra n d fa th e r.

T h e  C o u rt o f A p p e a l, h o w e v e r, re ly in g  on  th e  d ec is io n  o f Appuhamyvs 
Lapaya(12) w a s  of th e  v ie w  th a t irre sp ec tiv e  o f th e  fa c t th a t th e  p la in tiff w a s  

i l le g it im a te  th a t  h e  is e n t it le d  to  a c q u ire d  p ro p e r ty  o f h is  m a te r n a l  

grandfather.

In Appuhamyvs. Lapaya (Supra) th e  C o u rt h a d  to  d e a l w ith  th e  rights of 

a n  illeg itim ate  ch ild  o f th e  d e c e a s e d  p e rs o n , n a m e ly  o n e  R a tta ra n a , w h o  

h ad  p re -d e c e a s e d  his fa ther. W e n d t, J ., sitting a lo n e , w a s  of th e  v ie w  th a t—

“h e  s u c c e e d s  d ire c tly  to  h is  g r a n d fa th e r ; th e  p ro p e rty  d o e s  

n o t c o m e  ‘th ro u g h ’ h is  fa th e r  R a t ta ra n a  in th e  s e n s e  th a t th e  

fa th e r e v e r  h ad  a n y  in terest in it, a n d  th e re  is th e re fo re  no  reaso n  

fo r  th e  a r g u m e n t  th a t  w h e n  it r e a c h e d  W a t t u w a  it w a s  

R a tta ra n a ’s paraverti property ."

It h a s  to  b e  o b s e rv e d  th a t th is  v ie w  is n o t in a c c o rd a n c e  w ith  th e  la w s  

ap p licab le  to  in testate  su ccession  in K a n d ya n  Law . R e ferring  to  th e  decis ion  

in Appuhamyvs. Lapaya (S u p ra ) , H a y le y  in h is  tre a t is e  on  th e  L a w s  a n d  

C u s to m s  o f th e  S in h a le s e  (Supra) s ta te d  th a t in d e c id in g  th e  m a tte r  in 

h a n d , W e n d t, J ., h a s  d is re g a rd e d  th e  g e n e ra l p rin c ip les  of re p re s e n ta tio n  

on w h ich  th e  righ ts  o f g ra n d c h ild re n  a r e  b a s e d . In h is  o b s e rv a tio n  H a y le y  

s ta te d  th a t—

“in allow ing th e  ap p ea l, W e n d t, J ., relies m a in ly  on  th e  proposition  

th a t  th e  p ro p e rty  d e s c e n d e d  to  th e  g ra n d c h ild  d ire c tly  in 

its c h a ra c te r  o f a c q u ire d  p ro p e rty . S u c h  a  v ie w , h o w e v e r ,
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d is re g a rd s  th e  g e n e ra l p rinc ip le  of re p res en ta tio n  on w h ich  th e  
rights o f g ran d ch ild ren  a re  b a s e d  a n d  a ls o  fa ils  to  ta k e  acco u n t 
of th e  fa c t th a t illeg itim ac y  itself u su a lly  a ro s e  fro m  th e  re fu sa l 
of th e  g ra n d p a re n ts  to  re c o g n iz e  th e  m a rr ia g e , fo r w h ich  ve ry  
reaso n  th e  issue of such m a rria g e  w a s  d e b a rre d  from  inheriting  
a n y  p ro p e rty  d e s c e n d in g  from  th em ."

T h e  d ec is io n  in Appuhamy vs  Lapaya {Supra) w a s  c o n s id e re d  by  
W a n a s u n d e ra , J ., in KiriPunchavs. KiriUkkuandothers(,3). In th a t c a s e , 
th e  q u e s tio n  a ro s e  a s  to  th e  rights of ille g itim a te  ch ild ren  to  paraveni 
p ro p e rty  a n d  it w a s  h e ld  th a t a lth o u g h  ille g itim a te  ch ild ren  a re  en title d  to  
s u c c e e d  to  th e ir  fa th e r ’s a c q u ire d  property , th a t in th e  g e n e ra l K a n d y a n  
L a w  a n  ille g itim a te  ch ild  c a n n o t inh erit th e  p ro p e rty  of h is  g ran d fa th er. 
F u rth e r it w a s  h e ld  th a t if h is  fa th e r  h a d  p re d e c e a s e d  th e  g ra n d fa th e r, h e  
w o u ld  not b e  in a  b e tte r  position  th a n  if h is fa th e r  h ad  su rv ived  a n d  th e  
p ro p e rty  w o u ld  still d e s c e n d  a s  paraveni.

In Kiri P u n c h a ’s (S u p ra ) c a s e , W a n a s u n d e ra , J. c lo s e ly  e x a m in e d  th e  
decis ion  of W e n d t, J. in Appuhamy vs. Lapaya (Supra) an d  w a s  of th e  v iew  
th a t W e n d t, J . , ’s position  w a s  c le a rly  not in a c c o rd a n c e  w ith  th e  K a n d y a n  
Law . R e fe rr in g  to  W e n d t J . , ’s ju d g m e n t in Appuhamy vs . Lapaya (Supra), 
W a n a s u n d e ra , J . s ta te d  th a t,

“T h is  v ie w  is c le a rly  not in a c c o rd a n c e  w ith  th e  p rin c ip les  of 
K a n d y a n  L aw . H a y le y  a t p a g e  3 9 2  of h is  b o o k  s h o w s  by  
re fe re n c e  to  th e  p a s s a g e  fro m  A rm o u r a n d  o th e r institu tional 
w riters  on K a n d ya n  L aw  th a t W e n d t, J ., h ad  o verlo o ke d  certa in  
basic  fea tu res  of th e  K and yan  L aw  in co m in g  to  this conclus ion .”

O n  an  e x a m in a tio n  of th e  d e c is io n  in Appuhamy vs. Lapaya (Supra) 
a n d  KiriPunchavs. Kiri Ukkuand th e  p rin c ip les  of K a n d y a n  L a w  referred 
to  by A rm o u r a n d  H a y le y , it is a p p a re n t th a t in Appuhamy vs. Lapaya 
Wendt, J., h a d  o v e r lo o k e d  ce rta in  b a s ic  fe a tu re s  a p p lic a b le  to K a n d y a n  
L aw  in c o m in g  to  h is co n c lu s io n . It is a ls o  to  b e  born  in m in d  th a t in Kiri 
Puncha vs. Kiri Ukku (Supra) d e c id e d  in 1 9 8 1 ,  W a n a s u n d e r a ,  J. 
d is a p p ro v e d  th e  d ec is io n  in Appuhamy vs. Lapaya (Supra) an d  did  not 
fo llow  th a t ju d g m e n t.

T h e  C o u rt o f A p p e a l in co n s id e rin g  th e  p re s e n t a p p e a l h o w e v e r h as  

relied on  th e  decis ion  in Appuhamy vs. Lapaya (Supra) w h e re  it w as  sta ted  
th a t—
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“E v e n  in th e  c a s e  o f a c q u ire d  p ro p e rty  o f a  d e c e a s e d  w h o  d ie s  

in te s ta te  u n d e r th e  K a n d y a n  L a w  both  le g itim a te  a n d  ille g itim a te  

ch ild ren  a re  en titled  to  such  p ro p e rty  in e q u a l s h a re s , videAppuhamy 
vs  Lapaya 8  (Supra).

O n  a  c o n s id e ra tio n  o f th e  a b o v e , I a m  in c lin ed  to  th e  v ie w  th a t th e  

im p u g n e d  ju d g m e n t w o u ld  n o t w a rra n t in te rfe re n c e .”

T h u s  it is e v id e n t th a t th e  C o u rt o f A p p e a l in d e c id jn g  th a t th e re  sh o u ld  

not b e  a n y  in te rfe re n c e  w ith  th e  d e c is io n  o f th e  D is tric t C o u rt, h a d  re lie d  

on a  d e c is io n , w h ic h  w a s  d is a p p ro v e d  b y  th e  S u p r e m e  C o u rt a n d  h as  

b e e n  re g a rd e d  b y  H a y le y , a s  a  d e c is io n  w h ic h  h a d  o v e r lo o k e d  c e rta in  

b a s ic  fe a tu re s  in s u c c e s s io n  to  p ro p e rty  b y  ille g itim a te  c h ild re n  u n d e r th e  

K a n d y a n  Law .

T h e  ju d g m e n t o f th e  C o u rt o f A p p e a l th us  c r e a te s  th e  im p re s s io n  th a t  

Appuhamyvs. Lapaya (Supra) is d e c id e d  co rrec tly  a n d  h a s  to  b e  fo llo w e d  

in d e c id in g  p ro p e rty  righ ts  o f ille g itim a te  c h ild re n .

T h e  pos ition  w ith  re g a rd  to  th e  in te s ta te  s u c c e s s io n  of ille g itim a te  

ch ild ren  in K a n d y a n  L a w  is q u ite  c le a r. U n d e r th e  g e n e ra l K a n d y a n  L a w  an  

ille g itim a te  ch ild  c o u ld  n o t s u c c e e d  to  paraverti p ro p e rty  if th e re  a r e  a n y  

o th e r re la tio n s  h o w e v e r  re m o te  ( Rankiri vs . Ukku (,4)). C o n s id e r in g  th is  

pos ition  H a y le y  (T h e  L a w s  a n d  c u s to m s  of th e  S in h a le s e  (S u p r a )  pg  3 )  

h a s  c le a r ly  s ta te d  th a t th e  ille g itim a te  ch ild  d o e s  n o t s u c c e e d  to  th e  

g ra n d fa th e r. In H a y le y s  w o r d s :

“I le g it im a te  ch ild re n  a re , h o w e v e r  n o t e n tit le d , to  s u c c e e d  to  

th e  paraverti if th e re  a re  a n y  o th e r re la tion s  h o w ev er, re m o te . It 

fo llow s th e re fo re  th a t an ille g itim a te  ch ild  c a n  n e v e r  in h erit th e  

property of his grandfather, for, e v e n  if his fa th er has  p re d e c e a s e d  

th e  g ra n d fa th e r, h e  c a n n o t b e  in a  b e tte r  p o s itio n  th a n  if h is  

fa th e r  h a d  su rv iv e d  in w h ic h  c a s e  th e  p ro p e rty  w o u ld  d e s c e n d  

a s  paraveni.”

As referred to  earlier, th e  decis ion  in Appuhamyvs. Lapaya (Supra), c learly  

constitu tes  a  d e p a rtu re  fro m  th e  g e n e ra l p rin c ip les  a p p lic a b le  in K a n d y a n  

L aw  d e a lin g  w ith  p ro p e rty  iss u e s  p erta in in g  to  an  illeg itim ate  ch ild . T h e  

C o u rt of A p p e a l d ec is io n  is b a s e d  o n  th e  decis ion  in Appuhamyvs. Lapaya
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w h ich  w a s  d is a p p ro v e d  in Kiri Puncha vs . Kiri Ukku (Supra) a n d  fo r th e  

re a s o n s  a fo re m e n tio n e d , I ho ld  th a t th a t th e  C o u rt o f A p p e a l h a s  d e c id e d  

th is  m a tte r  erro n e o u s ly .

F o r th e  re a s o n s  a fre o s a id , I a n s w e r  th e  iss u e  in th e  a p p e a l in th e  

n eg ative . T h is  ap p e a l is acco rd ing ly  a llo w ed  an d  th e  ju d g m en t of th e  C ourt 

o f A p p e a l d a te d  2 7 .0 8 .2 0 0 3  a n d  th e  ju d g m e n t o f th e  D istric t C o u rt d a te d  

3 0 .0 7 .1 9 9 3  a re  se t a s id e . In all th e  c irc u m s ta n c e s  of th is  c a s e  th e re  will 
b e  n o  costs .

A M A R A T U N G A , J . - 1 a g re e .

M A R S O O F , J . - 1 a g re e .

Appeal allowed


