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H A M Y  V E L  M U L A D E N I Y A  A p p ellan t, and S IY A T U  
R esp on d ent.

236— C. R . Teldeniya, 514.

Evidence—Person not heard or for seven years—Presumption of death—  
Inheritance to property—Evidence Ordinance, s. 108.
Where a person is presumed to be dead in accordance with the 

provisionb of section 108 of the Evidence Ordinance, his property may be 
divided among his heirs.

A P P E A L  from  a ju d g m en t o f  th e C om m ission er o f  R equests, 
T elden iya .

L. A . Rajapakse, K .G . (w ith  h im  S . R. W ijeyatilake  and T. B . 
D issanayake), for  p laintiff, appellant.

C. E . S. Perera  for  defen dan t, appellant.

35th  F ebru ary , 1945, J ayetilleke J .—

T h is is an  action  for  a d eclaration  o f  t itle  to  an undivided  h alf share 
o f  a field  ca lled  K ongahakum bura. I t  is c o m m o n  ground that the field 
b e lon ged  originally  to  on e A p p u  and th at h e d ied  leaving six  children , 
P u n ch ira la  alias U nnanse, K iri M enika , P u n ch i M enika , M uda lih am y 
•and th e  1st and 2nd  defen dan ts . U kku  M en ik a  and  M ud a lih am y d ied  
leavin g  as their heirs their brothers and  sister. T h e  con test is with 

regard  to  the shares o f  K iri M enika  and P u nch ira la  alias U nnanse. 
T h e  p la in tiff a lleges that K iri M enika  m arried  in diga and th ereby  
forfe ited  her rights to  paternal in heritan ce, and  that P unch ira la  le ft  
th e  v illage about 25 years ago and  has n o t been  heard o f  s ince. T h e  
learn ed  C om m issioner has h eld  th at K iri M en ik a  w as n ot m arried  in 
d iga . T h at finding is su pported  b y  th e ev id en ce . W ith  regard to  
P u n ch ira la  it seem s to  m e th at the find ing  o f  th e learned C om m ission6r 
is  w rong. H e  has overlook ed  the s ta tem en t m a d e  b y  th e 1st defen dan t 
■in an  answ er (P  6) filed  by  h im  in th e  year 1943 in  action  N o. 433 o f  the 
C ou rt o f  R eq u ests o f  T eld en iya  th at h e  has n ot h eard  o f  P u n ch ira la  for  
m a n y  years. T h at statem en t su pports th e ev id en ce  o f  th e pla intiff 
a n d  o f  U kkurala th at P u nch ira la  le ft  th e v illage  about 20  or 25 years 
a g o  and has n ot been  heard o f  s ince. U n d er  section  108 o f  th e E v id e n ce  
O rdinance w hen  a person  has n ot been  heard o f  for  seven  years b y  those 

■who w ou ld  naturally  h ave heard  o f  h im  i f  h e had been  a live th e p resu m p ­
tion  o f  life  ceases, and the burden  is sh ifted  to  th e  person  w ho denies 
th e  death . T h e  burden  o f  p roving  th at P unch ira la  is alive w ould  
th erefore , b e  u p on  th e 1st d efen d an t. T h a t burden  has n ot in  m y  
op in ion  been  d ischarged . C ou n sel fo r  th e 1st d efen d an t con ten d ed  that 
e v en  if P u nch ira la  m a y , • u pon  th e  ev id en ce , b e  presu m ed  to  be  dead 
his p rop erty  ca n n ot be d iv id ed  am on g  th e heirs. I  d o  n o t th ink  th is 
•contention is w ell-fou n d ed . In  W illyams v. Scottish W idows' Fund  1
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w here a person  w hose life w as insured had n ot been  heard o f for 
seven years those w ho effected  th e  insurance w ere held  to  b e ' entitled  
to  have it paid at the end o f that peviod. Tn Doe v. Deahin - where 
the lessor o f the plaintiff, to  prove his title in an action o f  e jectm ent, 
p u t in a settlem ent 130 years old , by  w hich it appealed  that the party 
through w hom  he claim ed had four elder brothers, the jury w ere allow ed 
to  presum e that those persons w ere dead.

T h e shares should, in  m y  opin ion , be  allotted  on the basis that P unch i- 
ra la ’ s rights have devolved  on  P u nch i M enikn, the 1st defendant, and 
the 2nd defendant. T he plaintiff has purchased the interests of the 2nd 
defendant. I  w ould  set aside the judgm en t appealed from  and direct 
that judgm en t be entered declaring the plaintiff entitled to a l /3 r d  
share o f the land. T h e parties w ill bear their ow n costs here and in  the 
court below .

Appeal allowed.

♦
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