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Conveyance—Conflict between the recitals and the operative part—Operative 
part prevails.
Where there is a conflict between the operative part of a deed of 

conveyance and the recital, the terms of the operative part prevail.

^ ^ P P E A L  from  a judgm ent o f th e D istrict Judge of Ratnapura.

N. N adarajah, K .C . (w ith  h im  M. D. H. J  a y  evoar d en e), for defendant,, 
appellant.

N. E. W eerasooria, K .C . (w ith  him  K u ru ku lasooriya ) , for plaintiff, 
respondent.

Cur. adv. vu lt.
June 22, 1942. de Kretser J.—

The plaintiff brought th is action claim ing one-sixth  of a field called' 
Ihalabatadom bayaye-K um bura and one-sixth  of a h igh  land called  
Batadom bayayew atta alias  Ih ala  Batadom bayayew atta b y  inheritance  
from  h er brother D avid, w ho had died issueless, leav in g  him  surviving  
h is w id ow  Susan, and three sisters.

T he tria l Judge h eld  that p laintiff w as not entitled  to the h igh land  
on the ground that, w h ile  both lands form ed part o f a Nindagam a, 
th e  paraven i n ilakarayas’ rights in  th e field alone had passed to D avid  
and th e  h igh  land had escheated to the Nindagam a, com ing thereby  
to the landlords.

The defendant ap peals.. The plaintiff has acquiesced in the declaration  
regarding th e h igh  land.

In  1914 the plaintiff’s  on ly daughter, V ictorine, had  m arried E. S . 
Dassanaike, Barrister-at-Law . A  few  days before th e  m arriage the. 
plaintiff had  gifted  a large num ber o f lands to th e  prospective bride and  
bridegroom  on  D  1. The releven t portions of th is d eed  are as fo llo w s :—  

“ W hereas under and by v irtu e of the last w ill and testam ent of 
D on M oses T illekeratne, M udaliyar, . . . .  I, the said grantor, 
am the ow ner and seized and possessed of a ll the lands, houses an d
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prem ises described in the Schedule hereto annexed . . . .  Now  
K now Y e that . . . .  do hereby give, grant, convey, m ake over 
and confirm unto the said grantees . . . .  as a g ift or donation 
in te r  v ivos  a ll th e shares of the said lands . . . .  and all m y  
estate, right, title, interest, property, claim  and demand whatsoever 
from, in, out of and upon the said premises. ”
The Schedule conveys one-third of 35 lands, the first being W alauwe- 

w atta , the tenth being an undivided half share of K itulpe Ninda- 
gam a . . . .  excluding all th e chena lands situated in th e  village, 
and the 35th th e w hole of the chena lands in the v illage then the subject- 
m atter of a partition case.

Batadomb'ayayewatta had reverted to the landlords and Moses was 
en titled  to half. The trial Judge probably w ould have held that D  1 
liad  conveyed this land to the donees as part of lo t No. 35 or of lo t  
No. 10. In fact he held  only that D avid had no right to it and therefore 
plaintiff had no right. A s regards the field he held  that inasm uch as 
plaintiff had gifted  only w hat she got from her father therefore the rights 
•which she derived from  her brother rem ained intact. In other words, 
h e  m ade the introductory recital govern the w hole deed."

Apart from  the recitals the conveyance w as in  w ide and unrestricted  
term s and it is adm itted w ould have conveyed to the donees all the  
donor’s rights in  the field. It is adm itted that W alauwewatta belonged  
to D avid and not to  the father, and it is the first land m entioned. The 
donees had litigated for W alauw ew atta successfully on the strength of 

. th e  conveyance and plaintiff w as aware of it. Quite clearly she had  
•nothing to do w ith  the field in  question and it w as the donees and their  
successors in  title  w ho possessed it. R ecently gem s w ere found and a 
speculator tried to claim  rights to the field. Thereupon one W illie 
Gooneratne inform ed plaintiff o f her rights and this action followed. 
W illie  Gooneratne is  said to be the F. W. Gooneratne w ho gave evidence  

. for  plaintiff and w ho w as m arried to her sister. H is w ife  and defendant 
' obtained the licence to gem  and he said his w ife  w as entitled  to one- 

sixth  and defendant to five-sixths. There had been trouble between  
him  and the defendant and he had had to sue defendant.

Apart from  the law , the defeiidant had quite clearly acquired a little  
, "by prescriptive p ossess ion ; the evidence is all one way. The trial 
•Judge dealt w ith  this aspect of the m atter very shortly and said that' 
plaintiff had allow ed Susan to possess her rights and it w as only after 
Susan conveyed to defendant that any' prescriptive possession began. 

, H e has forgotten that although plaintiff did attem pt to g ive this explana
tion  she had to adm it “ I dont know w hether Susan possessed at all. 
U ntil W illie Gooneratne told  m e I did not know w ho possessed this land. 
I don’t know  w hether Dassenaike or m y daughter possessed this land or 
n o t.” . . . . “ I, don’t c la im ' any share of K itulpe .Nindagama 
I Was prepared to g ive Mr. Dassenaike whatever* he asked for. ”

B u t w h ile  th.e action m ight be decided on this ground alone it is also 
clear that the grantor of D 1 w as not confining herself in any w ay  

' h y  the recital I have previously m entioned, and that she m eant w hat 
sh e said w hen she conveyed all her right, title, and interest in a l l  the lands 
form ing the Nindagam a, from  w hatever source derived.
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Mr. W eerasooria ingen iously  suggested that w hen  she conveyed  her  

rights in  th e N indagam a she could only b e held  to convey the landlord’s  
rights as that is w hat th e language m eant. It is  perhaps som e such idea  
that th e  trial Judge had w hen h e says the h igh land reverted  to th e  
Nindagam a.

N ow  th e  N indagam a is a gam a  or v illage in  w hich  a certain tenure  
obtains b y  w hich  tenants or nilakarayas  obtain a perpetual usus on 
perform ance o f services (now  com m uted) and in  w hich  their rights are 
transm issible and so closely  resem ble fu ll dom inium  that they are called  
paraven i n ilakarayas. B ut every  land in  the v illage, w hether belonging  
to the tenants or th e landlord, form s part of th e  Nindagam a. It cannot 
escheat to it but rights in  it belonging to the tenants m ay escheat to th e  
landlord. W hen, therefore, a grantor conveys rights in  a Nindagam a  
he conveys such rights as h e has w hether as landlord or as tenant or as  
both. Besides, D  1 is quite clear, for a ll th e lands in  the v illage except  
the chenas form  item  No. 10 and the chenas form  item  No. 35. 
N othing having been  excluded, th is field w as clearly  included in  item  10. 
N ow  in  th is field, as in  W alauw ew atta, M oses had no rights and D avid  
had rights. If the p laintiff had any but the vaguest idea of the source 
o f her rights, then  she blundered badly right at the very  outset regarding 
W alauwewatta.

It is conceded that if  there be a conflict betw een  th e recitals and th e  
operative part o f th e conveyance, the term s of the operative part should! 
decide the question-. There is such a conflict regarding W alauw ew atta  
and if  there be a sim ilar conflict regarding this field the operative part o f  
th e conveyance should succeed. It w as to avert th is difficulty th a t  
Mr. W eerasooria attem pted to argue that there w as no conflict inasm uch  
as a conveyance of th e N indagam a m eant on ly  conveyance of the land
lord’s r ig h ts ; in  th is case th e rights plaintiff inherited  from  her father. 
I cannot agree. In  point o f fact the p laintiff inherited from  her father  
one-eighth, as she herself says, and from  her brother D avid  one-third o f  
one sixteenth  or a total of seven  forty-eighths of the landlord rights, and  
it  w as from  D avid that she inherited  one-sixteenth  of_ the nilakarayas’ 
rights.

There are m any reported cases dealing w ith  analogous  ̂situations. 
In S en ath ira ja  v .  B r i to 1 Schneider J. dealt w ith  the argum ent that th e  
true in tent of th e parties w as to be gathered from  the recitals and that 
th e recitals should be regarded as controlling and lim itin g  th e  operative  
part of th e instrum ent. H e said “ It is a w e ll settled  principle of com  

-  struction of an instrum ent that the recitals are subordinate to  th e  
operative part, and consequently w hen  the operative part is clear it is  
treated as expressing the intention  of the parties and it prevails over any  
suggestion of a contrary intention  afforded b y  the recitals. It is  
w hen  there is a variance b etw een  the recitals and the operative, part, 
or w hen  the operative part is  am biguous, that recourse can be had to th e  
recitals for exp la in in g  the operative part. ” Schneider J., w ho w as  
quoting from  paragraph  803 of V olum e X  of H alsbury’s L aw s o f  
E ngland (1909), seem s to h ave departed slightly  from  w hat is there- 
stated w h en  h e  brought in  a variance betw een  the operative part and th e

1 4 O. L . Sec. 149.
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recitals. H e probably m eant an am biguity, creating w hat looks like a 
variance, or he w as referring to a case w here the operative clause was 
in such general term s as to be vague and in conflict w ith  specific details 
in  the recitals. H alsbury  quotes a number of English cases, and among 
them  is the case of A lexander v . Crosbie where, in  a marriage settle
m ent, there w as a recital of the settler’s intention .to convey all his estate 
excep t the lands of B  and its sub-denominations, and there was in  the 
operative part a specific conveyance of K, one of the sub-denominations 
of B, and it was held that K  passed. This case is quoted as authority 
for the proposition—“ Parcels in  a deed described w ith  certainty are not 
cut down by recitals showing that som ething less was intended to pass. ” 
In D 1 the parcels are described w ith  certainty and the recital cannot 
affect the title  w hich passed.

In P odi Singho v. P odi M enika  l, where V  w as entitled to rights both  
by inheritance and by purchase and where he sold claim ing to be entitled  
only by inheritance, his conveyance was held to pass title to both shares 
sin ce the operative clause did not limit, th e share to one obtained by  
inheritance.

In W ickrem esinghe v. E n soh am y2, w here A  owned rights both by 
inheritance and by purchase and donated the rights h e obtained on 
purchase and m ortgaged all his rights claim ing to be entitled by inheri
tance and .the m ortgage prevailed, de Sampayo J. said : “ The general 
principle appears to be that if a person sells a specific thing, even though  
th e source of h is title  is m istakenly stated, h is title, however derived, 
passes to the purchaser. ” ,

Besides, in  D 1 there was a further recital to the effect that the donor 
was desirous of donating the lands, houses and prem ises m entioned in the 
Schedule. She therefore m eant to g ive the shares she donated but thought 
her title  to them  w as by inheritance from her father. The operative part 
says in  effect— ' 1 all m y right, title, and interest in  one-third of half of all 
Nindagam a. ” It is clear and the assistance of the recitals is not needed.

The appeal is allowed, the decree entered is set aside, and plaintiff’s' 
action is dism issed w ith  costs both in this Court and the Court below. 
H earne J.—I agree.

A ppeal allow ed.


