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C rim inal P ro ced u re  C o d e  -  S ectio n  2 1 6 ,  -  V erd ict o f  th e  J u ry  confusing , in coh eren t 
a n d  in con sis ten t w ith  the la w  -  P o w e r o f  C o u rt to  d ischarge th e  J u ry  -  W h e th e r  p le a  o f  
au trefo is  ac q u it o r  convict c a n  b e  ra ised  -  D e fe n c e  o f  alib i -  D o c k  s ta te m e n t -  R eq u ired  
d irection  -  Accused absconding -  Trial in ab sen tia  -  W h e th e r  s e c o n d  inqu iry  b e fo re  trial 
necessary.

The five accused-appellants were indicted before the High Court on three charges viz
(1) of being members of an unlawful assembly, (2) for committing murder of one person, 
whilst being members of the said unlawful assembly, and (3) for committing the murder of 
the said person, on the basis of common intention. At the first trial. Foreman of the Jury, at 
first informed the Court that all accused-appellants were guilty of all the charges, on a 
divided verdict of 5 to 2 However, before the said verdict was signed, the Foreman 
informed the Court, that he had made a mistake and that the verdict of the Jury is 
unanimous According to that verdict 1 st accused-appellant was guilty of counts (1 > and
(2) and not guilty on count (3), but guilty of attempted murder , the 2nd accused-appellant 
was guilty of count (1) and (2) not guilty of count (3), but guilty of causing grievous injuries 
with the intention of committing attempted murder At this stage questioning of the 
Foreman was abandoned, in view of the change in the division and because the verdict 
was mconsitent with the law The Jury was discharged and a second trial was held, at 
which all the accused-appellants were convicted of all the said charges.

Held :

(1) that where the verdict of the Jury is confusing, incoherent and inconsistent with the 
law," the interests of justice " as contemplated under Section 216 of the Code of Criminal 
Procedure would require that the Jury should be discharged In such a situation, a plea of 
autrefois acquit or convict can not be taken, as there is no verdict in the eye of the law
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(2) that where art accuesd has taken up a plea of alibi in his dock statement, it is sufficient 
to direct the Jury that benefit of any reasonable doubt arising from such dock statement, 
be given to the accused

(3) that when an accused keeps away from Court deliberately, without attending the trial, 
it is not necessary to hold a second inquiry before the trial commences, where the Court 
has already satisfied itself after inquiry, that the accused is absconding.
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A. DE Z. G UNAW ARDANA, J.

The five accused in this case w ere  indicted in the High Court o f Galle on 
the fo llow ing charges : -

1. That on 17th November, 1982  at Ratgama, they w ere  
m em bers o f an unlawful assembly the com m on ob ject o f w h ich  
w as to cause the death of T. Marthelrs de Silva an offence 
punishable under Section 140 of the Penal Code.

2. That at the tim e and place aforesaid and in the course o f the sam e 
transaction one or more m em bers o f the said unlawful assem bly 
caused the death of the said T. M arthelis de Silva; and thereby 
com m itted  murder, w h ich  offence was com m itted  in the  . 
prosecution of the said com m on ob ject and the said accused- 
appellant being m em bers o f the said unlawful assem bly a t the 
tim e the said offence w as com m itted , are thereby guilty o f an 
offence punishable under Section 2 9 6  read w ith  Section 1 4 6  of 
the Penal Code.
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3. That at the tim e and place aforesaid, and in the course of the 
same transaction, the said accused-appellants caused the death 
of the  said T. Marthelis de Silva and thereby com m itted  m urder 
an offence punishable under section 2 9 6  read w ith  Section 3 2  of 
the Penal Code.

A fte r trial, the ju ry by their unanimous verdict, on 11 7 .1 9 8 8 . found 
all the accused guilty, of all the charges aforesaid. A t the  trial only the 
1 st, 3rd, 4 th  and 5th accused w ere present. Therefore they only have 
appealed against the ir convictions and sentences. The 2nd accused 
w ho was tried in absentia, has later moved in Revision in C.A. application 
No. 3 8 4 /9 0  and this Court had issued notice on the Respondent, the 
Hon. Attorney-General. The Counsel fo r the 2nd accused-petitioner 
urged tha t the  said Revision application be also taken up together w ith  
the said Appeals o f the o ther accused-appellants. Accord ingly both the 
said Revision Application and the said Appeals w ere  taken up for 
argum ent together, before us.

The case for the prosecution was that on 17th  Novem ber, 1982, the 
deceased M arthelis had gone to  Galle in his car and was returning hom e 
at about 1 .3 0  p .m ., driving his Morris M inor car, w ith  the w itness 
Pathmasiri in the front seat and his two.sons, w itness Saman Kantha and 
Susil Kantha in the rear seat. On the by-road leading to  their house at 
Rathgama, near the Agricultural Centre, the 1st and 5 th  accused- 
appellants have suddenlyjum ped on to the road, from  the land on w hich 
the Bank is situated. Both were armed w ith  guns. The 1st accused- 
appellant had aimed and fired at the car, but tha t shot had not struck 
anybody. Then the deceased had go t dow n from  the car and had started 
walking tow ards the rear of the car. A t that tim e the 2nd accused 
appellant w h o  was w ith  the 3rd accused-appellant, both o f w hom  were 
arm ed w ith  guns, in the  land where the Bank w as situated, had aimed 
and fired at the deceased. That shot had struck the deceased. Then the 
deceased had com e back and sat in the driving seat. Thereafter the 1 st, 
2nd, 3rd and 5 th  accused-appellants have com e near the car. The 4 th  
accused-appeallant w ho  was arm ed w ith  a short barrel gun had 
advanced tow ards the deceased from  rear of the car. The 1 st accused- 
appellant had then pulled out the deceased from  the car and shot him at 
close range. When tha t happened, the w itnesses have run away from  
the scene.

This case w as taken up for hearing for the first tim e in the  High C o u rt, 
on 22nd June, 1987. On the second day o f the said hearing it had been
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brought to  the notice o f the Court, by the State Counsel, that one o f the 
Ju ro r's  is residing near the place of the incident. Therefore on
2 3 .6 .1 9 8 7 . the jury w as discharged and a fresh trial w as ordered.

Thereafter on 1 3 .6 .1 9 8 8  the case w as taken up for trial for the 
second t im e . A t the said hearing the  2nd accused-petitioner was absent 
and w as therefore tried in absentia . A t the conclusion of the said trial on
1 7 .6 .1 9 8 8 , the Foreman of the Jury was asked w hat the verdict o f the 
Jury was, in respect of each of the accused for the respective counts 
they w ere charged w ith . Then the Foreman of the Jury replied to 
questions by officiating Registrar o f the High Court and gave the verdict 
o f the Jury in respect of each of the accused and in respect of each of the 
co u n ts . A ccord ing to  the said answers it appears that the Jury had found 
all the accused guilty of all the counts they w ere charged w ith , on a 
divided verd ict of 5 to 2. However soon afterwards, before the verdict 
was signed, the Foreman of the Jury has informed the learned Judge 
that the Foreman had made a mistake and that he w ould like the 
officiating Registrar to  question him again. Upon the three counts 
against the 1 st accused-appellant being read, separately to  the 
Forem an, he had indicated that the  verdict of the Jury is unanimous and 
tha t by a unanimous verd ict the Jury found 1 st accused-appellant guilty 
o f count 1 and 2 and no t guilty o f coun t 3  as indicted, bu t guilty o f the 
lesser offence o f a ttem pted murder. On being questioned regarding the 
counts against the 2nd accused-petitioner, the Foreman has inform ed 
the Court that by an unanimous verdict they found the 2nd accused- 
petitioner guilty o f count 1 and 2, and not guilty o f coun t 3  as indicted, 
but guilty o f the lesser offence o f causing grievous injuries w ith  the 
intention o f com m itting  a ttem pted  murder. A t this stage the questioning 
o f the Foreman had been abandoned. The trial Judge had discharged 
the Jury as the Jury has earlier brought in a divided verd ict o f 5 to  2 and 
has later changed the verdict to  be unanimous, in respect o f the three 
counts on w hich the verdict against 1st accused-appellant and 2nd 
accused-petitioner w ere recorded. It is also to  be noted th a t in his Order 
dated 2 8 .6 .1 9 8 8 , where the learned trial Judge allowed an application 
o f the S tate Counsel fo r a special Jury, it is stated that tw o  jurors w ho  
were seated in the back row  had tried to  attract the a ttention  of the 
Foreman w hen he w as delivering the first verd ict, but the Foreman had 
disregarded them  and carried on. It is fu rther stated there that the 
offence the Jury found 2nd accused-appellant guilty is no t one found in 
the law books.



In view o f these circum stances, the learned Counsel fo r Accused- 
Appellants took up a plea o f autrefois convict, and argued that the 
second trial at w hich the said accused have been convicted and from  
w hich this appeal is preferred, w as illegal. He c ited the case o f Handy*1'. 
The appellant in tha t case w as tried on tw o  charges viz. the  m urder o f 
one person and the a ttem pted  m urder o f another. The Jury b rought in a 
verd ict of no t guilty in respect o f both the said charges. The trial Judge  
then im m ediately stated : "D on 't record this verdict. I refuse to  accept 
this verdict". The Judge thereafter made an Order wherein he stated 

, tha t in his v iew  the defence was palpably false and that the Jury had no t 
understood his directions on the law  and on the evidence. Therefore he 
discharged the Jury and ordered a fresh trial a t w hich the  appellant in 
tha t case w as convicted on both the  form er charges. In an appeal to the 
Supreme Court against the said conviction, the appellant w as acquitted, 
and it was held, that the Order discharging the Jury was unjustified and 
the Court s ta ted  as follows

" In the instant case the Jury having, as they are em pow ered by 
the Code to do (S 2 4 5  (a)), decided w hich view  o f the facts is true and 
returned a verdict w hich under that view  ought accord ing to the 
directions of the Judge to be returned, it cannot be said that the 
interests o f justice require that they should be discharged w ithout 
their verd ict being recorded as provided in Section 2 4 9 ............

The learned Counsel for the accused-appellants also c ited the case 
of The Queen v. Arnolis Appuham \l2). The appellant in this case was 
indicted on tw o  counts, w ith  the m urder of one M uthu Banda and w ith 
the a ttem pted  m urder o f one Nanhamy. A t the first trial the Jury brought 
in an unanim ous verdict of not guilty on the m urder charge bu t found the 
accused guilty of the lesseroffence o f culpable homicide. On the second 
count the accused was acquitted. W hen asked to explain the basis of 
their verdict by the trial Judge, the Forman stated that they found the 
accused guilty of culpable hom icide on the basis of exceeding the right 
of private defence. Then the learned trial Judge pointed out tha t he had 
not directed the Jury on the law regarding private defence, and that they 
should have followed the law as he gave it to  them . He expressed the 
view  tha t the Jury has com e to a conclusion on a m atter they w ere not 
addressed on and on w hich there was no evidence led. Therefore he 
discharged the Jury and ordered a re-trial. However H. N. G. Fernando,
C.J. having considered the facts and circum stances of the case, stated
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~ It is perfectly clear tha t the  learned Com m issioner disagreed w ith  
the unanimous verd ict at the  earlier trial because in his opinion the 
evidence did no t justify  the findings o f the  Jury tha t the  accused had 
fired his gun in se lf-defence-the learned Com m issioner had himself 
not d irected the Jury on the m atte r o f self-defence. But w ith  respect,
it seems to  us tha t the defence could 'properly arise............ Had the
learned Com m issioner appreciated this aspect o f the m atter and 
acted according to  law, the interests o f justice w ould  have been 
served far be tte r than they are in the ultim ate result. "

Fernando, C .J., fu rther poin ted ou t that Section 2 3 0  o f the Criminal 
Procedure Code does not entitle  the presiding Judge to  discharge the 
Jury in a case in w h ich  he disagrees w ith  the view  of the facts taken by 
the Jury.

It is im portant to  note here tha t in both the above cases the juries have 
been discharged as the learned trial Judges have disagreed w ith  the 
verdicts. However, in the  instant case the position is d ifferent, as the 
Jury in this case has been discharged as they appear to  have been 
confused and because they have brought in a verdict not tenable in law.

The learned Senior State Counsel c ited to  us the case o f Rajapakse 
and others v. The State{3). w h ich  is more in accord w ith  the facts o f the 
instant case, and w h ich  has considered the above sta ted tw o  cases and 
other relevant authorities. In this case five persons w ere  tried upon an 
ind ictm ent charging them  on seven counts. The Jury convicted all five 
accused on the first count of unlawful assembly, on the 2nd coun t of 
m ischief com m itted  by one or m ore m em bers o f the unlawful assembly, 
and on 3rd count o f the m urder o f one M uthuw a com m itted  by one or 
more m em bers o f tha t unlawful assembly. The 4 th  count was also a 
charge o f m urder o f one Elli by one or m ore m em bers of the same 
unlawful assembly, bu t on this count the Jury returned a verdict of 
culpable hom icide only against the  4 th  and 5 th  accused. Upon the 
verdicts being returned the State Counsel'in form ed Court tha t the 
findings o f the Jury on count 4  and certain o ther counts indicated some 
confusion in the m inds o f the Jury and suggested that they be asked to 
reconsider the ir verdict. The counsel for the defence did not approve of 
the suggestion o f the  State Counsel and m oved for a. discharge o f the 
Jury and fo r an order o f retrial. The learned Com m issioner refused the 
defence application and re-directed the Jury. However after few  
m inutes o f the Jury retiring after the fresh directions, the learned
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Com m issipner not being satisfied w ith  the course of action  he had 
taken, recalled the jury and discharged them. A t the second trial a plea o f 

. autrefois acquit was taken, but was rejected. A t the conclusion o f the 
second trial the Jury b rought in a verdict of guilt against all the accused in 
respect of count 1 to  4.

On a consideration of the verdict at the first trial it is clear tha t the Jury 
had not understood the difficult top ic of vicarious criminal liability. They 
having found all accused guilty o f the m urder of M uthuw a on the 
unlawful assem bly count, found only the 4 th  and 5 th  accused guilty o f 
the m urder o f Elli on coun t 4, w hich was also on the basis o f the same 
unlawful assembly. On the finding made by the jury on coun t 4 , it was 
incum bent on them  to have held that the other accused w ere also liable 
for causing the death o f Elli. However their failure to do so ind icated that 
they had no t understood the law. This m isunderstanding could well 
have extended to count 3. Hence, H.N G. Fernando, C.J. stated . -

"We ourselves think that when there is established such confusion 
in the m inds of the Jury as was obviously present in this case, it is 
quite unsafe to  accept from that Jury a verdict involving the 
im position of sentences of death on five persons. In such a situation it 
is em inently in the interests o f the prisoners against w hom  so grave a 
verdict has been returned that they be perm itted the advantage, 
which their Counsel sought, of a fresh trial by a d ifferent Jury."

Having sta ted so, Fernando, C. J. w ent on to hold that the Jury was 

properly discharged in th a t case in the exercise o f the pow ers conferred 
by Section 2 3 0  o f the Code. It w as further held :

"That being so, there was in law  no verdict upon w h ich  a plea o f 
autrefois convict could be based; and it is nearly absurd to  think tha t a 
plea of autrefois acquit could be maintained considering th a t the Jury 
returned a verdict o f m urder against all five prisoners on one of the 
counts."

In the instant case too  the verdict brought a fter the first trial indicated 
that the Jury w ere confused. A t first the Foreman of the Jury inform ed 
Court that they were divided 5 to 2. However, after the verd ic t was 
recorded in full, as pointed out earlier, Foreman stated to  C ourt tha t he 
had made a mistake and that the verdict indicated for the second tim e in 
respect of count 3 on the basis o f com m on intention against 1st
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accused-appellant was one of a ttem pted  m urder o f the deceased 
Marthelis. This finding is in conflic t w ith  their verdict on count 2 against 
the 1 st accused-appellant w here  they found him guilty of the m urder of 
the deceased M arthelis, on the basis of unlawful assembly. In addition, 
the finding of the Jury, in respect o f count 3 against the 2nd accused- 

. petitioner, tha t he was guilty of com m itting  grievous hurt w ith  the 
intention of causing a ttem pted  murder, is a verdict untenable in law. 
Thus w e se e  tha t the said verdict of the Jury is confusing, incoherent and 
inconsistent w ith  the law.

In such a situation, w e are o f the view  that, "the interests of justice" as 
contem pla ted under Section 2 1 6  of the Code of Criminal Procedure 
w ould require tha t Jury should be discharged.

It has also to  be noted here that in such circum stances, as was 
pointed ou t in Rajapakse's case, "There w as in law  no verdict upon 
w hich a plea of autrefois conw'cfcould be based". Hence, the contention  
of the learned Counsel for the accused-appellants, tha t such a plea was 
available in this case w ould fail.

The learned Counsel for the accused-appellant subm itted tha t the 
learned trial Judge has failed to  give adequate directions to the Jury on 
com m on m urderous intention, and tha t as a result the  Jury m ay have 
thought that a mere agreem ent to  com m it a crim inal act w ould  have 
been sufficient to find the accused guilty. However, he conceded that 
the trial Judge has in num erous instances referred to  com m on intention, 
and has given several illustrations to  explain to  the Jury w hat com m on 
intention means. The learned Counsel for the accused-appellant 
subm itted further that even if full credence is given to  the tw o  eye 
w itnesses, they have testified to  only seeing the 1 st accused-appellant 
and 2nd accused-petitioner firing their guns. Furtherm ore he pointed 
out that, although all five accused w ere arm ed, the D octor was 
categorical in his evidence tha t only four shots have struck the 
deceased, one on the head, tw o  on the m outh and one on the left leg. In 
addition, the D octor has testified to the presence o f five stab injuries, 
w hich according to  him could have been caused by the  same w eapon. 
The learned Counsel subm itted that, in the light o f those facts  it is 
d ifficu lt to  assume tha t all the accused enterta ined a common 
m urderous intention. Therefore it was necessary for the  trial Judge to 
have d irected the Jury on the requirem ent to  prove com m on m urderous 
intention.



The learned Senior State Counsel subm itted that the learned trial 
Judge had explained in detail w hat com m on intention m eans and has 
given several illustrations to  the Jury. He has in explaining w h a t m urder 
is, has stressed the need to  prove m urderous intention as an essential 
ingredient o f the  offence. The trial Judge in that context has elaborated 
on the difference betw een similar intention and com m on intention, 
w ith  examples. He has dealt w ith  com m on ob ject w ith  reference  to 
illustrations, and distinguished the difference between com m on 
intention and com m on object. He has highlighted the fact tha t in the 
case of com m on object intention need not be shared whilst in the case 
o f com m on intention it is otherw ise. W e note tha t at page 9 2 0  the 
learned trial Judge has stressed that it is necessary to prove in the case 
of com m on intention, tha t there was mental sharing of the intention. He 
has directed the Jury at page 931 tha t if they find that there was no 
com m on intention, then the accused w ill be guilty only for their individual 
acts. Having said so, he has directed the Jury to ascertain w hether the 
accused have acted w ith  a com m on m urderous intention and stated as 
follows

The learned Senior S tate Counsel subm itted  that the evidence in this 
case show ed tha t accused-appellants have acted on a concerted plan, 
and tha t in the circum stances the only inference that can be drawn is 
tha t all the accused-appellants entertained a com m on m urderous 
intention. He adverted to  the fact tha t all five accused were arm ed w ith 
guns and to  the  manner in w hich the deceased w as attacked. The fact 
tha t all five accused converged upon the deceased’s car as soon as it 
w as stopped and thereafter continued the attack, he subm itted, clearly 
show ed that the accused w ere acting in concert, according to a pre­
conceived plan, to  cause the death o f the deceased. He also pointed out 
tha t the veracity and credibility of the tw o  eye w itnesses have been 
clearly established as they have w ithstood  the cross-exam ination well 
and no material contradictions or om m issions w ere marked in their 
evidence. He subm itted  that, therefore there was clear and cogent 
evidence of com m on m urderous intention, on the facts proved in the 
case.

Having considered the above stated m atters carefully, w e  are of the 
view, that the directions given by the trial, in regard to  com m on 
m urderous intention, are adequate in the circum stance of this case and 
no material prejudice has been caused to the accused-appellants
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The 4th accused-appellant has made a dock sta tem ent in this case. 

In that statem ent he had denied any knowledge of this incident and has 
stated that he was at Naula, in Matale D istrict, at his w ife 's  house at the 
time the incident is alleged to have taken place. W hen he was there his 
brother had com e and asked him to hide because the police w ould 
assault him, as he had been im plicated in the m urder o f the deceased 
Marthelis. The learned Counsel for the accused-appellant subm itted  the 
learned trial Judge has failed to  give adequate directions to  the Jury, 
regarding the said sta tem ent, in tha t he failed to  refer to  the interm ediate 
position, where they neither believed nor disbelived the 4 th  accused- 
appellant's statem ent. The learned Senior StateCounsel subm itted  that, 
the general d irections in regard to the burden of proof, the directions 
given to Jury to give the benefit of any reasonable doubt to the accused- 
appellant and in particular the specific direction given to the Jury to give 
the benefit of any reasonable doubt arising from  the said dock 
statem ent, w ould in the circum stances o f this case, suffice.

W e m a y 1 also point out that in Yahonis' casem on w hich the learned 
Counsel for accused-appellant placed reliance, the alibi was supported 
by an independent w itness w ho  gave evidence on oath and w as subject 
to cross-exam ination. In the instant case the only evidence o f the alibi 
cam e from  the unsw orn dock sta tem ent o f the 4 th  accused-appellant. 
A lthough the 4 th  accused-appellant could not be subject to  cross- 
examination w hen he made the dock statem ent, the  learned State 
Counsel w ho  conducted the trial had sought to  m ark a contradictory 
sta tem ent made by him to  the police in regard to  his w hereabouts on the 
day o f the incident. However this application w as rightly refused by the 
learned trial Judge. Nevertheless, all these go to  show  the inferior quality 
of the evidence upon w hich the 4 th  accused-appeallant sought to 
establish tha t he w as elsewhere, at the tim e the  offence w as 
com m itted.

In Damayanu’s case?51, w h ich  considered Yahonis'case, H. N. G. 
Ferando C.J. has observed :

" It w ill be seen that the m is-direction or non-direction in tha t 
case (Yohanis' case m y interpolation) consisted in the om m ission 
o f the trial Judge to  d irect the Jury to  consider w hether the 
defence evidence may create a reasonable doubt as to  the guilt o f 
an accused person or as to  the  tru th  o f the prosecution case, even 
if the Jury w ere  unable to  accept the defence evidence as being



probably true. In the instant case, however, the Jury w ere told 
quite clearly that they m ust acquit the first three of the accused if 
the evidence of the 2nd accused's wife raised a reasonable doubt 
as to the partic ipation of those accused in the  assault. That being 
so, there was not here the same om m ission as in the case of 
Yahonis S ingho."

In the instant case too  the position appears to  be sim ilar w ere the 
learned trial Judge has given a specific direction to  the Jury to  give the 
benefit to  the 4 th  accused-appellant, of any reasonable d oub t arising 
from  the said dock statem ent. Therefore w e are o f the  view  that 
directions given to  the Jury in this regard, are adequate, in the 
c ircum stances of this case.

The learned Counsel fo r the 2nd accused-petitioner, po in ted out that 
although the Order to  proceed in absentia against the 2nd  accused- 
appellant w as made on 1 9 .1 .1 9 8 8 , the trial, to  w hich this appeal 
relates, had in fact com m enced on 4 .7 .1 9 8 8 . Therefore, he subm itted, 
the learned trial Judge should have held a fresh inquiry before the 
present trial com m enced to  ascertain w he ther the 2nd accused- 
appellant is still absconding. A t the outset itself it m ust be pointed out 
tha t the learned Counsel failed to draw  our attention to  any provision of 
law  which necessitated such a requirement.

In this context it w ou ld  be appropriate to look at the circum stances 
under w hich the learned trial Judge cam e to  make the said Order. It is 
evident from  the record tha t on the 8 .9 .1 9 8  7, w hich was a date  fixed for 
trial, the 2nd accused-petitioner was absent for the first tim e. W hen his 
twovsureties w ere questioned by Court they could not give a satisfactory 
explanation as to the whereabouts of the 2nd accused-petitioner 
However a medical certificate was produced. On 2 2 .9 .1 9 8 7  when 
the case w as called, the 2nd accused-petitioner was absent. The 
police have reported that he was not at hom e and have recorded a 
sta tem ent from  his w ife. They have told the w ife to inform  the 
2nd accused-petitioner to appear in Court. The sureties w ho were 
present have asked for tim e to produce the 2nd accused-petitioner 
W hen the case was called on 2 9 .9 .1 9 8 7  the sureties have informed 
Court that they m et the accused and the accused told them  that he 
cannot com e before the trial date. Thereafter, a w arrant w as issued to 
the Kotahena Police to  arrest and produce the 2nd accused-petitioner 
as he was said to  be at Kotahena. On 7 .1 0 .1 9 8 7  it was reported to 
Court by the surety that he w ent w ith  the officers of the Kotahena Police
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but could not find the  2nd accused-petitioner. W hen the case w as 
called on 9 .1 1 .1 9 8 7  2nd accused-petitioner was absent and inquiry 
into confiscation o f the  security furnished by the sureties was fixed for 
1 8 .1 1 .1 9 8 7 . A fte r several postponem ents the said inquiry was held on
1 4 .1 2 .1 9 8 7  and the  security w as confiscated. On 4 .1 .1 9 8 8  the case 
was called but on tha t date too  the 2nd accused-petitioner was absent. 
The inquiry into the absconding o f the 2nd accused-petitioner was taken 
up on 1 9 .1 .1 9 8 8 . The evidence o f tw o  police officers regarding their 
efforts to  apprehend the 2nd accused-petitioner, was recorded. 
Thereafter the learned trial Judge, satisfied him self that the  2nd 
accused-petitioner w as absconding, and made Order, to proceed to 
trial in the absence o f the 2nd accused-petitioner.

The steps taken before the Order to  proceed against the 2nd 
accused-petitioner in absentia was m ade, w as recounted at length to 
show tha t the absence of the 2nd accused-petitioner was not a mere 
accident but w as a deliberate act on the part of the 2nd accused- 
petitioner. Furthermore the said journal entries show  the efforts made by 
Court to  secure the presence of the 2nd accused-petitioner and 
ultim ately even the security w as confiscated. In the light o f these 
circum stances it w ould have been futile for the Court to  hold another 
inquiry just before the  trial w as taken up on 4 .7 .1 9 8 8 , as suggested-by 
learned Counsel fo r the 2nd accused-petitioner.

The learned Counsel for the 2nd accused-petitioner also contended 
that the  said accused was denied the substance of a fair trial. He pointed 
ou t tha t Counsel had been assigned for all the accused on 8 .7 .1 9 8 6 , 
the day the ind ictm ent was served. It m ust be noted here tha t all the 
accused have asked for assigned Counsel, and they have consented to 
the nom ination o f Mr. Vidanepathirana, as assigned Counsel. 
Thereafter on 2 3 .6 .8 7  Mr. K. D. P. Gunaratne had been nom inated as 
assigned Counsel for all the accused. A ccord ing to  the Journal Entry on
4 .1 .8 8  the said Mr. Gunaratne had handed back the  papers to  the 
Registrar. The Journal Entry o f 2 1 .3 .8 8  indicate tha t Miss Indrani 
Jayaweera had appeared as assigned Counsel. It is seen from  the 
Journal Entries that, from  that day up to  the conclusion of the trial she 
had appeared as assigned Counsel. However, the learned Counsel for 
the 2nd accused-petitioner subm itted that not a s ing le  question had 
been asked from any w itness on behalf of the 2nd accused-petitioner. 
There w as also no address to the Jury on his behalf.



CA Gunasin and Others (Appellants) and Albara Dura Ananda
t (petitioner) v. The State

It may be said that the accused-petitioner was responsible in no small 
measure for bringing upon himself this situation, by absenting himself, 
deliberately. It is appropriate to note here, that in para. 7 of his petition  to 
this Court he has stated that he, "will not be able to establish his “bona 
tides" before the High Court of Galle, as regards his absence". This may 
indicate that he had no valid reason to  absent him self from the  trial. He 
also had the right and the opportun ity to  have him self represented by a 
lawyer at the trial, if he w as not satisfied w ith the assigned Counsel and 
even if he did not w an t to  com e to  Court. This too he has not done

In this context it m ust be pointed ou t that it is not clear from  the brief 
as to  w hether the Counsel assigned concurred w ith  the defence and the 
addresses m ade by the Counsel w ho appeared for the other accused, as 
was done by the Counsel for the 2nd accused-petitioner, w ho m 
addition to his submissions, concurred w ith  the subm issions made by 
the Counsel fo r the o ther accused-appellants, in this Court.

Upon a careful consideration of the evidence in this case, it appears. 
to  us that the evidence available against the 2nd accused-petitioner is 
m uch the sam e as against all the o ther accused. It is the sam e tw o  eye 
w itnesses w ho  have testified against all. All the accused have been 
known to the w itnesses. The opportun ity and the distance at w hich they 
observed the crim inal acts of the accused w ere the same, as both 
w itnesses w ere  together when they saw the incident. In addition there 
was no distinction in the w eapons that each accused possessed, 
because according to the w itnesses, they all had guns. Furthermore the 
prosecution relied on vicarious liability to  bring hom e the guilt to  the 
accused.

On a consideration o f the tota lity o f the evidence in this case it seems 
to  us that the case against all the appellants is a form idable one, as it is 
based on clear and cogent evidence. The evidence of the eye w itnesses 
have been corroborated by the m edical evidence that firing had been 
from  a very close range. No material contradictions w ere marked in their 
evidence. The w itnesses have identified the accused w ith  certa inty 
because they w ere known to them and they w ere close to  the  place of 
the incident, w hich took place in broad day light. Thus there w as ample 
opportun ity fo r the tw o  eye w itnesses to  accurately and properly identify 
the accused. Therefore w e  are of the view  tha t the verdict o f the Jury is 
reasonable and well founded on the evidence.



W e see no reason to  interfere w ith  the verdict and sentences in th is 
case. The appeals o f the  1 st, 3 rd , 4 th  and 5 th  accused-appellant's  are 
dismissed. The application in Revision o f the 2nd accused-petitioner is 
also dismissed.

AMEER IS M A IL  J . -  I agree.

Application dism issed
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