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1975  Present : Tennekoon, C. J., Walgampaya, J., and
Rajaratnam, J.

H. N. GUNAWARDENE, Accused-Appellant and
THE REPUBLIC OF SRI LANKA

S. C. 136/75—H. C. Kandy No. 67/74—M. C. Anuradhapura 50530

Administration of Justice Law—S. 213—Failure of the accused to give
evidence.

S. 213(2) of the Administration of Justice Law declares, *IL
upon the judge calling for the defence the accused does not give
evidence, 1t shall be open to the prosecution to comment upon the
failure of the accused to give evidence and the jury, in
determining whether the accused is guilty of the offence charged;
may draw such inferences from such failure as appear proper. ”

S. 213(3) states, “ Nothing in this section shall be taken to
{,er}x]dvlef” the accused compellable to give evidence on his own
ehalf,

Held : S. 213(2) only alters the law as it stood before the
enactment of the Administration of Justice Law by giving a right
to the prosecution to comment upon the failure of the accused to
give evidence and by making a positive declaration of what
was always implied in our law, viz. that the jury may draw such
inferences as appear proper from the failure of the accused to
give evidence. It has not altered the law as to the situations in
which inferences may properly be drawn upon such failure. It
has not made it obligatory on the accused in every case, on being
called upon for his defence, to give evidence, if he wished to
avoid being convicted. Failure to testify on the part of accused is
not declared to be equivalent to an admission by the accused of
the case against him

A ppeal against a convictlon at a trial before the High Court,
Kandy. -
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December 19th, 1975. TeNnNEkOON, C. J.—

The appellant was indicted before the High Court of Anura-
dhapura on the charge of having on or about the 15th of May,
1973, at Galenbindunuwewa, committed the murder of one Soma
Perera. The case was subsequently transferred to the High
Court of Kandy, where he was tried before a Sinhala speaking
jury. He was convicted by the unanimous verdict of the jury
of the offence charged and sentenced to death on the 25th of
October, 1974.
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The case presented against the appellant was one based on
circumstantial evidence. We do not think that, having regard to
the order which we propose to make in this case, we should set
out or make any comments on the case so presented.

Counsel for the appellant drew our attention to a number of
misdirections in the trial Judge’s charge which, though delivered
in English, went to the jury as translated by the court interpreter.
It has been submitted to us that the trial Judge’s directions to
the jury on the subject of circumstantial evidence were inadequ-
ate and in certain ways confusing and misleading. Our attention
was drawn to the following passages in the summing-up, namely :

“ Dby 6 BeRAHD B ©8cDBen e B g5 gcé’@agﬁd’@
¥R B HoVsY »HP B Bmdied 98¢0 e
0zl 8 B Bow By Bwbed ecfBzides 88D othéan
wmwry DR, & wihden thiwmed DHBw S Bwd HDw
Bk, e Oy & Bed v8clves tn 8 gD enthlen
e e@sy 65usd gr@Bwwd ABsT 5Dz MmO, BfRwé

- tEnden MWEWEY EZNSD DSEWmbw Hus dyes’ Biecd
s BEDecd Dmy emaCes® 68 Bedxdh
58 &F cHernOcEe S B Déemd ©8wd DR ™
500sT. D¢ 28cdDves 3 8 aim WE» ACH 80 ¥ Bud O
DD w@mw AGsTm 3OVsT e BB, ©8cdzes B
OBsY ey 6Py eCtm B8 B Rwé ddewbie, BDSE
WELE D B0 BT 2 £dDsY 9P oo, Badd 0B
O'E A 2OV e BSemHwd g wd B
.............................. @@53’ wensy mg &88 BsfBwmd é)enced‘
Bée Ry e Y 6216D. P Bod®rwey HNeRD Bl Bwb
p8em dacusy BASEWaH® Dww. 1973 qozn: 44 clan g B
&8cBe® geg vmesy 213 2 osTBw «desy Pm «@H8
BeuBsY dpest BBecIBsdw 8D e 8 exngsy5n I,
e ey 8 e208® EEACD INY 8L IND Bod»wmO dCeRNsTH
wdAnsio 2D w® BeAHd:.”

................

In English this would seem to mean the following :—

“If you can come to a conclusion on the circumstantial
evidence that an offence has been committed (and) there
is no evidence compatible with the guilt of the accused,
there is a reasonable doubt about the guilt of the accused.
The benefit of a reasonable doubt must be given to the
accused. However, if an inference could be drawn beyond
a reasonable doubt that the accused is guilty beyond reason-
able doubt he can be found guilty, if there is evidence incom-
patible with his innocence. Further, when you consider
circumstantial evidence you have to consider all the evidence
together. You cannot decide whether the accused is guilty
or not by considering only a part of the circumstantial
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evidence. All the evidence must be considered
together for you to arrive at a decision,................. .
................................ As I mentioned earlier, the
accused need not prove his offence (guilt). There is &
presumption that he is completely innocent. Under Section
213 of the Administration of Justice Law No. 44 of 1973, i
the accused did not give evidence regarding his innocence,
having regard to his failure to give evidence you can come
to a decision against him.”

Counsel for the appellant has submitted that this passage
contains, in the first place, a misdirection in that the Judge told
the jury that if there is no evidence compatible with the guilt
of the accused there is a reasonable doubt about the guilt of the
accused. We agree with Counsel, for when there is no evidence
compatible with the guilt of the accused it is a situation of there
being no case whatever against the accused and not a question
of there being a reasonable doubt. However, the middle portion
of the passage quoted from the charge puts the matter correctly
and we cannot see that the passage complained of could have
misled the jury. ) ’

It is further submitted that the learned trial Judge’s direction
under Section 213 of the Administration of Justice Law is totally
incorrect.

Section 213 reads as follows :~—

©“213.(1) : If the Judge calls upon the accused for his
defence, the Judge shall, before any evidence is called by the
accused, inform him that he is entitled to give evidence in
his own defence and shall tell him in ordinary language what
the effect in law will be if he does not give evidence.

(2) If upon the Judge calling for the defence, the accused
does not give evidence, it shall be open to the prosecution
to comment upon the failure of the accused to give evidence
and the jury, in determining whether the accused is guilty
of the offence charged, may draw such inferences from
such failure as appear proper.

(3) Nothing in this section shall be taken to render the
accused compellable to give evidence on his own behalf. ” -

On reference to the original English version of the charge, it
would appear that what the Judge actually said was:

“Now, as I said earlier, the accused need not prove his
innocence. There is a presumption of innocence in his
favour. But, under the Administration of Justice Law No,
44 of 1973, Section 213(2), you gentlemen of the jury can
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draw such inference from such failure of the accused to
give evidence as you think proper when you consider
whether the accused is guilty of the charge, or not.”

What went to the jury, however, through the interpreter was
calculated to suggest that it is the law that if the accused does
not give evidence regarding his innocence, the jury can come to
a conclusion against the accused for not giving evidence.

In a case such as the present one, we think that this statement
of the effect of Section 213(2) would have caused the jury to
think that under Section 213 of the Administration of Justice
Law, the failure on the part of the accused person to give evidence
is sufficient in itself to justify a conclusion that the accused is
guilty. This is not the effect of Section 213(2) and this is

certainly not what the Judge intended to say, judging from the
English version. )

We think it would be useful to make a few comments on
Section 213 of the Administration of Justice Law. Section 213 (2)
only alters the law as it stood before the enactment of the Admi-
nistration of Justice Law by giving a right to the prosecution to
comment upon the failure of the accused to give evidence and
by making a positive declaration of what was always implied in
our law, viz : that the jury may draw such inferences as appear
proper from the failure of the accused to give evidence. It has
not altered the law as to the situations in which inferences may
properly be drawn upon such failure. It has not made it obli-
gatory on the accused in every case, on being called upon for his
defence, to give evidence, if he wished to avoid being convicted.
Failure to testify on the part of the accused is not declared to be
equivalent to an admission by the accused of the case against
him. In a case such as this, the interpreter's rendering of what
the trial Judge said could have seriously misled the jury.

We must not be taken as saying that on the evidence placed
before the jury in this case the trial Judge would have been
wrong if he told the jury that from the failure of the accused to
give evidence they may draw such inferences as appear proper.
But while those were in substance the words he used, what went
te the jury in Sinhala was something quite different.

Counsel for the appellant has drawn our attention to another
passage in the charge which reads:

“Zgwd BYBwG e By 8cH 8 BwdO dmzxd
B8C B> BuBuw iy Bwd 218 BB

This means :

“Then let us think about the accused. The accused has
had an intention to kill the deceased woman.”
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The learned Judge's exact words in English were :

“Then we come to the accused. Would the accused have
had any motive to do away with the accused ?”

The Sinhala version, which is what went to the jury is a complete
mistranslation. The interpreter had earlier been using the word:
¢ e2m21®’ to translate ‘ intention’ sometimes alternating it with
‘ geees’. The words used by the interpreter would have left the
jury with the impression that the Judge was giving them a
direction to the effect that the accused had an intention to kill
the deceased.

These two misdirections (for which the Judge himself cannot
be blamed) we consider, warrant our setting aside the conviction
of the appellant and the sentence passed on him. Learned Senior
State Counsel did not ask for an application of the proviso to
Section 350 (1) of the Administration of Justice Law. We think
he was right in not so doing ; we are, however, of the opinion
that there was material before the jury upon which the accused
might reasonably have been convicted, but for the misdirections
referred to earlier. We would accordingly order a new trial.

WarLcampava, J.—
" 1 agree.
RAJARATNAM, J—

I agree.
A new trial ordered.




