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1975 P r e s e n t : Tennekoon, C. J., Walgampaya, J., and
Rajaratnam , J.

H. N. GUNAWARDENE, Accused-Appellant and 
THE REPUBLIC OF SRI LANKA

S . C . 136/75—H . C . K a n d y  N o . 67/74—M . C . A n u r a d h a p u r a  50586

Administration of Justice Law—S. 213— Failure of the accused to give 
evidence.

S. 213(2) o f the A dm inistration  o f  Justice L aw  declares, “ I t  
u p on  the ju dge  ca lling  fo r  the defen ce  the accused does not g ive 
ev iden ce, it shall be  open to  the p rosecu tion  to com m ent upon  the 
fa ilu re  o f  the accused to  g ive  ev iden ce  and the ju ry , in 
d eterm in in g  w h eth er the accused is  gu ilty  o f  the o ffence charged* 
m ay  draw  such in ferences from  such fa ilu re as appear proper. ”

S. 213 (3 ) States, “ N othing in this section  shall b e  taken  to  
ren d er the accused com pellab le  to  g ive  evidence on  his ow n  
beh a lf.”

Held : S. 213(2 ) on ly  alters the law  as it stood  b e fore  the 
enactm ent o f  the A dm inistration  o f  Justice L aw  b y  g iv in g  a right 
to  the prosecu tion  to com m ent upon  the fa ilu re  o f  the accused to  
g iv e  ev iden ce and b y  m aking a  positive  declaration  o f  w hat 
w as a lw ays im plied  in ou r law , v iz. that the ju ry  m ay d ra w  such 
in feren ces as appear p rop er from  the fa ilu re o f  the accused to  
g iv e  evidence. It has not altered the law  as to the situations in  
w h ich  in ferences m ay p rop erly  b e  draw n  upon  such failure. I t  
has not m ade it ob ligatory  on the accused in  every  case, on  being 
ca lled  u pon  fo r  his defence, to g iv e  evidence, i f  he w ish ed  to  
a v o id  b ein g  convicted . F ailure to testify  o n  the part o f  accused is  
n o t  declared  to  be equivalent to  an adm ission  by  the accused o f  
th e  case against him

.A. ppeal against a conviction at a tria l before the High Court, 
Kandy.

Dr. C o lv in  R . d e  S ilv a  w ith A .  C . d e  Z o y s a , S • M u t t e t u w e -  
g a m a , (M r s .)  M a n o u r i  M u t te tu w e g a m a , P . D . W . d e  S ilv a , S. 
M a h e n th ir a n , and J. U s u f  for the accused-appellant.

T iv a n k a  W ic k r e m a s in g h e , Senior S tate Counsel, for the 
Attorney-General.

December 19th, 1975. T e n n e k o o n , C. J-—

The appellant was indicted before the High Court of Anura* 
dhapura on the charge of having on or about the 15th of May, 
1973, a t Galenbindunuwewa, committed the m urder of one Soma 
Perera. The case was subsequently transferred to the High 
Court of Kandy, where he was tried  before a Sinhala speaking 
jury. He was convicted by the unanimous verdict of the ju ry  
of the offence charged and sentenced to death on the 35th of 
October, 1974.
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The case presented against the appellant was one based on 
circumstantial evidence. We do not think that, having regard to 
the order which we propose to make in this case, we should set 
out or make any comments on the case so presented.

Counsel for the appellant drew our attention to a number of 
misdirections in the trial Judge’s charge which, though delivered 
in English, went to the ju ry  as translated by the court interpreter. 
I t has been submitted to us that the trial Judge’s directions to 
the jury on the subject of circumstantial evidence were inadequ
ate and in certain ways confusing and misleading. Our attention 
was drawn to the following passages in the summing-up, namely :
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In English this would seem to mean the following : —
“ If you can come to a conclusion on the circumstantial 

evidence that an offence has been committed (and) there 
is no evidence compatible with the guilt of the accused, 
there is a reasonable doubt about the guilt of the accused. 
The benefit of a reasonable doubt must be given to the 
accused. However, if an inference could be drawn beyond 
a reasonable doubt tha t the accused is guilty beyond reason
able doubt he can be found guilty, if there is evidence incom
patible with his innocence. Further, when you consider 
circumstantial evidence you have to consider all the evidence 
together. You cannot decide w hether the accused is guilty 
or not by considering only a part of the circumstantial
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evidence- All the evidence m ust be considered
together for you to arrive a t a decision,.................................
............................................................As I mentioned earlier, the
accused need not prove his offence (guilt). There is 8 
presumption that he is completely innocent. Under Section 
213 of the Administration of Justice Law No. 44 of 1973, if 
the accused did not give evidence regarding his innocence* 
having regard to his failure to give evidence you can come 
to a decision against him.”

Counsel for the appellant has submitted th a t this passage 
contains, in the first place, a misdirection in tha t the Judge told 
the jury  tha t if there is no evidence compatible w ith the guilt 
of the accused there is a reasonable doubt about the guilt of the 
accused. We agree w ith Counsel, for w hen there is no evidence 
compatible w ith the guilt of the accused it is a situation of there 
being no case w hatever against the accused and not a question 
of there being a reasonable doubt. However, the middle portion 
of the passage quoted from the charge puts the m atter correctly 
and we cannot see that the passage complained of could have 
misled the jury.

It is fu rther submitted tha t the learned trial Judge’s direction 
under Section 213 of the Administration of Justice Law is totally 
incorrect.

Section 213 reads as follows : —

“ 213.(1) : If the Judge calls upon the accused for his 
defence, the Judge shall, before any evidence is called by the 
accused, inform  him tha t he is entitled to give evidence in 
his own defence and shall tell him in  ordinary language what 
the effect in law w ill be if he does not give evidence.

(2) If upon the Judge calling for the defence, the accused 
does not give evidence, it shall be open to the prosecution 
to comment upon the failure of the accused to give evidence 
and the jury, in determining w hether the accused is guilty 
of the offence charged, may draw such inferences from 
such failure as appear proper.

(3) Nothing in this section shall be taken to render the 
accused compellable to give evidence on his own behalf. ”

On reference to the original English version of the charge, it 
would appear that w hat the Judge actually said was :

“ Now, as I said earlier, the accused need not prove his 
innocence. There is a presumption of innocence in  his 
favour. But, under the Administration of Justice Law No, 
44 of 1973, Section 213(2), you gentlemen of the jury  can
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draw such inference from  such failure of the accused to 
give evidence as you think proper when you consider 
w hether the accused is guilty of the charge, or not. ”

What went to the jury, however, through the in terp re te r was 
calculated to suggest tha t it is the law tha t if the accused does 
net give evidence regarding his innocence, the ju ry  can  c o m e  to 
a c o n c lu sio n  a ga in st th e  accused f o r  n o t  g iv in g  e v id e n c e .

In  a case such as the present one, we think, that this statem ent 
of the effect of Section 213(2) would have caused the ju ry  to 
think that under Section 213 of the Administration of Justice 
Law, the failure on the part of the accused person to give evidence 
is sufficient in itself to justify a conclusion that the accused is 
guilty. This is not the effect of Section 213(2) and this is 
certainly not w hat the Judge intended to say, judging from  the 
J&iglish version.

We think it would be useful to make a few comments on 
Section 213 of the Administration of Justice Law. Section 213 (2) 
only alters the law as it stood before the enactment of the Admi
nistration of Justice Law by giving a right to the prosecution to 
comment upon the failure of the accused to give evidence and 
by making a positive declaration of what was always implied in 
our law, viz : tha t the ju ry  m a y  draw such inferences as appear 
proper from the failure of the accused to give evidence. I t  has 
not altered the law as to the situations in which inferences may 
properly be drawn upon such failure. I t has not made it obli
gatory on the accused in every case, on being called upon fo r his 
defence, to give evidence, if he wished to avoid being convicted. 
Failure to testify on the part of the accused is not declared to be 
equivalent to an admission by the accused of the case against 
him. In a case such as this, the in terpreter’s rendering of what 
the trial Judge said could have seriously misled the jury.

We must not be taken as saying that on the evidence placed 
before the ju ry  in this case the tria l Judge would have been 
wrong if he told the ju ry  that from the failure of the accused to 
give evidence they may draw  such inferences as appear proper. 
But while those were in substance the words he used, what w ent 
t« the ju ry  in Sinhala was something quite different.

Counsel for the appellant has draw n our attention to another 
passage in the charge which re a d s :

“  0  IS sfzS e & d i ansi 6 )C § - @ ©®2S5o0 taT

iSSc t8@S>255©o ©caiScs 2§8©o.”

This m eans:
“ Then let us think about the accused. The accused has 

had an intention to kill the deceased woman. ”
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The learned Judge’s exact words in English were :

“ Then we come to the accused. Would the accused have 
had any motive to do away w ith the accused ? ”

The Sinhala version, which is w hat went to the ju ry  is a complete 
mistranslation. The in terpreter had earlier been using the word:
* <sS23>255o8  ’ to translate ‘ intention ’ sometimes alternating it w ith 
‘ ’. The words used by the interpreter would have left the
ju ry  with the impression that the Judge was giving them  a 
direction to the effect tha t the accused had an intention to kill 
the deceased.

These two misdirections (for which the Judge himself cannot 
be blamed) we consider, w arrant our setting aside the conviction 
of the appellant and the sentence passed on him. Learned Senior 
State Counsel did not ask for an application of the proviso to 
Section 350 (1) of the Administration of Justice Law. We think 
he was right in not so doing ; we are, however, of the opinion 
that there was m aterial before the ju ry  upon which the accused 
might reasonably have been convicted, but for the misdirections 
referred to earlier. We would accordingly order a new trial.

W algampaya, J.—

I agree.

R ajaratnam, J —

I agree.
A  n e w  tria l o r d e r e d .


