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IC. A .  T H O M A S  S IN G H O  et al., A p p e lla n ts , ami
U . A .  C O R N E L L S  et al., R e s p o n d e n ts

S. 0 . 118165 (Inly.)— D . 0 . Gampaha, 33-lSjP

Partition action—Interlocutory decree—Duly of slating the shares therein— Court 
must not delegate it.to a Proctor who appears for one of the parlies.

Where, in a partition action, tho sharo3 allotted to tlio parties in tho 
intoriocutory dccreo wore not in accordance with tho findings in tho judgment 
and tho Court had signed a docreo which had boon tondored to it by tho Proctor 
for the plaintiff without notice to tho Proctors for tho other parties—

Held, that, howovor irksome tho task may bo, it is tho duty o f a trial Judgo 
in a partition action to dotormino procisoly tho sharo to which oach party is 
entitled. This is not a duty which a Judgo is ontitlod to dologato to a Proctor 
appearing for ono o f the parties. If, on tho basis o f tho findings, a statement 
o f shares is submitted by ono o f tho parties for tho assistanco o f tho Judgo, such 
a statement should bo assonted to by all tho parties or thoir Proctors before it 
is necopted.

A p p e a l  f r o m  a n  o r d e r  o f  th e  D is t r ic t  C o u rt, G a m p a h a .

E . B . Wikramanayake, Q.O., w ith  Roland de Zoysa, f o r  th o  a p p e lla n ts .

■ Cur. adv. mlt.

C. de S. Wijeratne, f o r  th e  p la in tiff-r e sp o n d e n t.
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N o v e m b e r  11, 1967. Siva Sopramaxiam, J .—

T h is  w as a n  a c t io n  fo r  p a r t it io n  o f  a  p ie c o  o f  la n d  ca lle d  K ck u n a g a h a  
K u m b u r a , d e p ic te d  as lo ts  A - J  o n  s u r v e y  p la n  N o . 266 d a te d  1 0 th  
F e b r u a r y  1954-, m a rk e d  X .  T h e  ca so  fo r  th e  p la in t if f  w a s  th a t  o n e  
A b a r a n  K a n k a n a m a  w as th e  o r ig in a l owner o f  th o  la n d  ca lled  K c k u n a g a h a  
K u m b u r a  in  e x te n t  9 b u sh e ls  p a d d y  so w in g  e x te n t  a n d  o n  h is  d e a th  
h is  f o u r  ch ild ren  B a ch o h a m y , P u n c h a p ju i, A n d ir is  a n d  A m a r is  b e c a m o  
e n t it le d  to  th e  sa id  e x te n t. A m a r is  d ie d  in te s ta to  a n d  u n m a rried  a n d  
A n d ir is  sep a ra ted  o f f  h is share le a v in g  b e h in d  th o  b a la n ce  e x te n t  d e p ic te d  
b y  lo t s  A - J  o n  p la n  X  w h ich  w as o w n e d  a n d  p ossessed  in  e q u a l sh ares  
b y  B a c h o h a m y  a n d  P u n ch a p p u . B y  d e e d  N o . 2766 o f  22 .3 .1S 72  (P 2 )  
B a c h o h a m y  tra n sfe rred  an  u n d iv id e d  1 j i  sh a re  o f  th o  w h o le  la n d  o f  9 
b u sh els p a d d y  so w in g  e x te n t  to  B a ro n c h i, S am el, S in n o ch i a n d  J u w a n  
w h o  w ere  son s o f  P u n ch a p p u .

T h o  caso  o f  th o  c o n te s tin g  d e fe n d a n ts  w as th a t  th e sa id  B a r o n c h i, 
S a m el, S in n o ch i a n d  J u w a n  b e c a m e  e n t it le d  to  1 /2  sh are  o f  lo ts  A - J  o n  
d eed  P 2  a n d  in h e r ite d  th o  b a la n ce  1 /2  sh aro  fr o m  P u n ch a p p u  a n d  w e ro  
th u s th o  o w n e rs  o f  th o  la n d  d e p ic te d  o n  P la n  X .  I n  o r  a b o u t  th o  y e a r  
1930 th o  la n d  w a s  a m ica b ly  p a r t it io n e d  a m o n g  th o  co -o w n e rs  a n d  w a s 
th e re a fte r  p ossessed  d iv id c d ly  as f o l l o w s :— L o t  A  b y  S in n o ch i a n d  h is  
su ccessors  in  t it le , lo ts  B , C, D , E  a n d  F  b y  B a ro n c h i a n d  h is  su cce s so rs  
in  t it le , lo ts  G , H  a n d  I  b y  J u w a n  a n d  h is  su ccessors  in  t it lo  a n d  lo t  J  
b y  S a m el a n d  h is  su ccessors  in  t it lo . T h e y  d e n ie d  th a t  th e  p la in t if f  
w as e n t it le d  t o  a n y  sh are in  th e  la n d  a n d  p r a y e d  fo r  a d ism issa l o f  th o  
a c t io n .

T h o  tr ia l J u d g o  h as h e ld  th a t  in  a d d it io n  to  th o  a fo re sa id  fo u r  so n s  
P u n ch a p p u  h a d  tw o  d a u g h ters , N o n o h a m y  a n d  B a b a h a m y  w h o  a lso  
in h e r ite d  a  sharo fro m  P u n c h a p p u  a n d  d e a lt  w ith  th a t  sh are  b y  d e e d  
N o . 57S2 o f  30 .1 .1S 92  (P 1 7 ). H o  h a s fu r th e r  h e ld  th a t  th o  p a r t ie s  
w ere  in  p ossess ion  o f  d iv id e d  lo ts  fo r  th o  sa k o  o f  c o n v e n ie n c e  a n d  n o t  
in  co n s o q u cn co  o f  an  a m ica b lo  p a r t it io n  o f  th o  la n d  a n d  th a t  an  a c t io n  
b y  o n e  o f  th o  co -o w n e rs  o f  th e  la n d  fo r  a  p a r t it io n  o f  th e  sa id  la n d  is 
m a in ta in a b le . T h e y  a rc  b o th  q u e st io n s  o f  fa c t  a n d  I  d o  n o t  sco  su ffic ie n t 
reason  to  in ter fe re  w ith  th o so  fin d in gs .

T h o  o n ly  o th e r  m a tte r  ca n v a sse d  in a p p e a l w as w h eth er th o  p la in t if f  
a cq u ire d  a n y  in terests  in  th e la n d  o n  d e e d  N o . 52S7 d a te d  2 n d  J u ly  
1952 (P I )  w h ich  w as e x e cu te d  in h is  fa v o u r  b y  o n o  A rn o lis  w h o  c la im e d  
to  b o  a  su ccessor  in  t it lo  o f  B a c h o h a m y . T h e  id a in t if f  d id  n o t  g iv o  
e v id e n ce  b u t  ca lle d  as h is w itn ess  h is  b r o th e r  U . A . P icr is  S in g h o , th o  
13th  defendant-. A c co r d in g  to  P ic r is  S in g h o , a fte r  B a ch o h a m y  h a d  
tra n sferred  1 /4  share o f  th o  w h o le  la n d  b y  d e e d P 2 , A m a r isd ie d  in te s ta to  
a n d  u n m arried  lea v in g  as h is  h eirs B a ch o h a m y , P u n ch a p p u  a n d  A n d ir is .
H o  s ta te d  th a t  h o h ad  o b ta in e d  th o  in fo rm a t io n  in regard  to  th o  d a to  o f  
th o d e a th  o f  A m a ris  fr o m  o n e  M clis  b u t  M clis  w as n o t  ca lled  as a  w itn e ss  
th o u g h  h o w as sa id  to  be  in th e  v illa g e . I f  th a t  e v id e n ce  w as a c c e p te d , 
B a c h o h a m y ’s in terests w o u ld  h a v o  been  1 /12  sh are  o f  th o  w h o le  land .
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T h e  p o s it io n  se t o u t  in th e  p la in t, h o w e v e r , M as  t h a t  d eed  P 2  con v e3Te d  
to  th e  tr a n s fe r e e s  an  u n d iv id ed  3 /S  sh aro  o f  lo ts  A - J  th o u g h  it  p u rp o r te d  
to  c o n v e y  1 /4  sh a re  o f  th e  en tire ty  a n d  th a t  B a c h o h a m y  M as  still en tit le d  
to  an  u n d iv id e d  1/S  sharo. T h e  lea rn ed  tr ia l J u d g e , o n  th e  o th er  h a n d , 
has a s su m e d  in  h is  ju d g m c d ia t  B a c h o h a m y  M as  e n tit le d  to  1 /4 -sh aro  
a fte r  th e  e x e c u t io n  o f  d eed  P 2 , a n d  h a s, in  h is  a n su -er  t o  th e  issues, h e ld  
th a t  th e  p la in t i f f  is  en titled  to  1 /4  sh a re  o n  P I .

A c c o r d in g  t o  th e  p la in tiff ’s case, B a c h o h a m y ’ s b a la n c e  sharo d e v o lv e d  
on  h e r  so n  S a m e l, a n d  on  h is d ea th  it  d e v o lv e d  o n  P e te r , an  o n ly  c h ild  
o f  S a m el. O n  P e te r ’s death  th a t  sh are  d e v o lv e d  o n  h is  o n ly  son  A rn o lis  
M ho tr a n s fe r r e d  th a t  sharo to  th e  p la in t if f  o n  d e e d  P I .  T h e  tria l J u d g e  
has r e je c t e d  th e  e v id e n ce  th a t  P e ter  M a s  th e  o n ly  c h ild  o f  S am el an d  th a t  
A r n o lis  n :a s  th e  o n ly  ch ild  o f  P eter . A c c o r d in g  t o  R u ith a n , th e IS th  
d e fe n d a n t , u h o  is  a n oth er  b ro th er  o f  th e  p la in t i f f  a n d  M ho w as a lso  
ca lled  a s  a  w itn e ss  b y  th e p la in tiff, b o t h  P e te r  a n d  A r n o lis  h a v e  sev era l 
b r o th e r s  a n d  sisters . I f  so, A rn o lis  M o u ld  h a v e  b e e n  e n tit led  to  a  v e r y  
m u ch  sm a lle r  sh are  th an  1/S o r  e v en  1 /1 2 . X o n c  o f  th e broth ers a n d  
sisters e ith e r  o f  P e te r  o r  o f  A rn o lis  a p p e a r  t o  h a v e  c la im e d  a n y  sh are  
o f  th e  la n d  in  q u e st io n  th rou g h  B a ch o h a m y . T h e y  h a v e  n o t  even  been  
m a d e  p a r t ie s  t o  th is  action .

I t  is  th e  p la in t i f f ’s case th at A n d ir is  se p a r a te d  o f f  4  bushels p a d d y  
so w in g  e x t e n t  as h is  share an d  it  is  th e  re m a in in g  e x te n t  (represented  
b y  lo t s  A - J  o n  P la n  X )  th a t M as p ossessed  b y  B a c h o h a m } ' a n d  P u n ch a p p u . 
T h e re  is  n o  a d m iss ib le  ev id en ce  as to  w h e n  th e  se p a ra tio n  to o k  p la ce . 
I f  i t  t o o k  p la c e  b e fo r e  th e dea th  o f  A m a r is , A n d ir is  w o u ld  h ave  b e e n  
e n t it le d  o n ly  t o  2 1 /4  bushels p a d d y  so w in g  e x t e n t ,  a n d  i f  a fte r  th o d e a th  
o f  A m a r is , t o  3 bu sh els p a d d y  s o u in g  e x te n t . I n  e ith er  caso, it  seem s 
u n lik e ly  t h a t  4  bu sh e ls  p a d d y  sow in g  e x te n t , n h i c h  M’as n early  on o  h a l f  
o f  th e  M’h o le  la n d , n -ould  h a v e  been  p e r m it te d  t o  b o  sep arated  o f f  as 
th e  sh a re  o f  A n d ir is  b y  th e  o th er co-OM’n ers . I t  is  m o ro  p rob a b le  th a t  
w h a t w a s  se p a r a te d  o f f  rep resen ted  th o  sh a re s  o f  A n d ir is  an d  A m a ris  
a n d  n o t  t h a t  o f  A n d ir is  o n ly  a n d  th a t  th e  se p a r a t io n  t o o k  p la ce  b e fo re  
th e  d e a th  o f  A m a r is  an d  tho ba la n ce  e x t e n t  (re p re se n te d  b y  lo ts  A - J  
in  P la n  X )  w a s  possessed  b y  B a ch o h a m }' a n d  P u n c h a p p u . I f  so, u-’h en  
B a c h o h a m y  tra n sfe rred  1 /4  share o f  th e  whole la n d  o f  9 bushels p a d d y  
soM’in g  e x t e n t  b y  P 2  she d ea lt w ith  1 /2  sh are  o f  Jots A - J  an d  th u s  
e x h a u s te d  h e r  in terests  in th e la n d  so u g h t  to  b e  p a r t it io n e d .

T h e  e v id e n c e  le d  d oes  n o t  sh o w  th a t  B a c h o h a m y  th erea fter  c la im ed  
a n y  in te r e s ts  in  th e  sa id  lan d . T h a t  w o u ld  e x p la in  w h y  n on e  o f  th e  
b r o th e r s  a n d  sisters o f  P eter o r  A r n o lis  h a v e  c la im e d  a n y  in terests. 
T h e  d e e d  o f  tra n s fe r  P I  n h ic h  th e  p la in t i f f  o b t a in e d  fro m  A rn o lis  
a p p e a r s  t o  h a v e  been  a  sp ecu lative  o n e .

T h e  tr ia l  J u d g e  h im se lf ch a ra cterised  th o  e v id e n c e  o n  n h ic h  th e  
p la in t i f f  b a s e d  h is  cla im  fo r  1 /8  sh are  o n  P I  th r o u g h  B a ch o h a m y  as 
“  m e a g r e  a n d  n o t  qu ite  sa tis fa c to ry .” , b u t  h e p r o c e e d e d  to  h o ld  th a t  th e  
p la in t i f f  w o u ld  h a v e  g o t  “  som e r igh ts  ”  o n  d e e d  P I  w ith o u t d e term in in g
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p r e c is e ly  w h a t  th oso  righ ts w ere . I n  th e  a n sw e r  to  th e issues, h o w o v e r ,  
h o  h e ld  th a t  the p la in t iff  w as e n t it le d  to  1 /4  sharo o n  P I ,  a lth o u g h  th a t  
w a s  n o t  th o  p la in t iff ’s caso . I n  a  p a r t it io n  a ct io n , b e fo ro  a n y  p a r t y  
c a n  in v ito  th o  C ou rt to  h o ld  th a t  h o  is e n t it le d  to  a n y  share, h e  s h o u ld  
s a t is fy  th o  C ou rt b y  co g e n t, a c c e p ta b le  e v id e n ce  th a t  he is e n t it le d  t o  

su ch  sh aro . I f ,  o n  the e v id e n ce  le d , th o  C o u rt  is u n a b lo  to  d e te rm in o  
th o  p r c c is o  sharo to  w h ich  a  p a r t y  is  en tit le d , it  sh ou ld  r e je c t  th a t  
p a r t y ’s  c la im . A  fin d in g  th a t  a  p a r t y  is  e n tit led  to  "  som o r ig h ts  ”  
is  n o t  a  proj>cr fin d in g  in  a  p a r t it io n  a c t io n . O n th e  e v id en ce  le d , th o  
le a rn e d  J u d g e  sh ou ld  h a v e  r e je c te d  th o  jolaintifF ’s cla im  to  a n y  sh a r e  

b a se d  o n  d e e d  P I .

L e a r n e d  C oun sel fo r  th o a p p e lla n ts  a lso  com p la in ed  th a t  th o  sh a re s  
a l lo t t e d  to  th o  p arties in  th o  I n t e r lo c u t o r y  d c c r c o  a rc  n o t in  a c c o r d a n c o  
w itli th o  fin d in gs  in the ju d g m e n t  a n d  th a t  th o  lea rn ed  J u d g e  h a d  s ig n e d  
a  d e c re e  w h ich  h a d  been  te n d e re d  t o  C o u r t  b y  th o P r o c to r  fo r  th o  p la in t i f f  
w ith o u t  n o t ic e  to  tho P r o c to r s  f o r  th e  o th e r  parties. H o w e v e r  ir k s o m e  
th e  ta sk  m a y  bo, it is tho d u t y  o f  a  tr ia l J u d g e  in a 'p a r t it io n  a c t io n  t o  
d e te rm in e  p re c ise ly  th e  sh are to  w h ich  e a ch  p a rty  is  en tit led . T h is  is  
n o t  a  d u ty  w h ich  a J u d g e  is  e n t it le d  to  d e leg ate  t o  a  P r o c t o r  f o r  o n e  
o f  th e  p a rties . I f ,  o n  the basis  o f  th o  fin d in g s , a s ta tem en t o f  sh a res  is 
su b m itte d  b y  o n e  o f  the p a rt ie s  f o r  th o  a ssista n ce  o f  the J u d g e , s u c h  a  
s ta te m e n t  sh o u ld  bo assen ted  to  b y  a ll th o  p a rties o r  th e ir  P r o c t o r s  
b e fo r o  it  is  a ccep ted . A s  w a s o b s e r v e d  b y  T . S . F e rn a n d o  S .P .J . ,  
in  Wijesundera v. Ilerath Appuhamy and others l, “  th o su b m is s io n  o f
su ch  a  s ta te m e n t c a n n c t ........................m a k e  a n y  d ifferen ce  t o  th o  d u t y
o f  th e  J u d g e  to  sa tis fy  h im s e lf  th a t  th o  sta tem en t o f  sh ares  is  in  
c o n fo r m it y  w ith  the ju d g m e n t a lr e a d y  p r o n o u n ce d  ” .

I  s e t  a s id e  th o in te r lo c u to ry  d c c r c o  as  w ell as the fin d in gs  in  th o  
ju d g m e n t  re la tin g  to  th e sh are  w h ich  th o  p la in t if f  c la im ed  o n  d e e d  P I .  
T h o  rem a in in g  fin d in gs in  th o  ju d g m e n t  a rc  a ffirm ed. T h e re  s h o u ld  
b e  a  co m p u ta tio n  b y  th o C o u rt  o f  th e  sh ares  to  w h ich  ea ch  p a r t y  is 
e n t it le d  o n  tho basis o f  th o  sa id  fin d in g s , a n d - on  tho f o o t in g  th a t  
B a c h o h a m y  ex h a u sted  h er  in te re s ts  in  th o  corp u s w hen  she e x e c u t e d  
d e e d  P 2 . L e t  a  fresh  in te r lo c u t o r y  d e cre e  fo r  p a rt it io n  bo  e n te r e d  
a llo t t in g  to  each  p a rty  th e sh are  in  a c c o rd a n c o  w ith  such  c o m p u ta t io n . 

T h o  c o s ts  in  the tria l C ou rt w ill b o  as a lr e a d y  d eterm in ed  b y  th o  le a rn e d  

J u d g e .

T h o  ap p e lla n ts  w ill bo  en tit le d  t o  h a l f  th e ir  c o s ts  in a p p ea l.

A lles , J .—  I agreo.

Case sent back for further proceedings. 

1(1SG4) 67 C. L. jr . 63 at p. 64.


