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1967 Present : Alles, J., and Siva Supramaniam, J.

K. A. THOJMAS SINGHO et al., Appcllants, and
U. A. CORNIZLIS ¢t al., Respondents

S. C. 118/65 (Inty.)—D. C. Gampaha, 3348 [P

Partition action—Interloculory decrec—Duly of stating the shares therein—~Court
must nol delegale it.to a Procior who appears for one of the parties.

Where, in a partition action, the sharos allotted to tho parties in tho
mtoriocutory decreo swore not in accordance with tho findings in tho judgment
and thoe Court had signed a decreo which had beon toendered to it by the Proctor
for the plaintiff without notice to tho Proctors for tho other parties—

Held, that, howevor irksome the task may bo, it i1s the duty of a tral Judge
in a partition action to dotermino prociscly the sharo to which cach party is
entitled. This is not a duty which a Judge is ontitlod to delegate to a Proctor
appearing for ono of the partics.  If, on tho basis of tho findings, a statement
of shares is submitted by one of tho parties for tho assistanco of tho Judgo, such
a statement should bo assented to by all tho parties or their Proctors before it

1S accopted.

APPEAL from an order of the District Court, Gampaha.

E. B. Wikramanayake, Q.C., with Roland de Zoysa, for the appeUz;nts.

C.de S. Wijeratne, for the plaintiff-respondent.

- Cur. adv. vult.
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November 11, 1967. Srva StPraMANTAM, J.—

This was an action for partition of a pieco of land called Kckunagaha

Kumbura, depicted as lots A-J on survey plan No. 266 dated 10th
February 1954, marked X. The caso for the plaintiff was that one
Abaran Kankanama was the original owner of the land called Kekunagaha
Kumbura in extent 9 bushels paddy sowing extent and on his death
his four children Bachohamy, Punchappu, Andiris and Amaris becamo
entitled to the said extent. Amaris dicd intestate and unmarried and
Andiris separated oft his share leaving behind the balance extent depicted
by lots A—J on plan X which was owned and possessed in equal shares
by Bachohamy and Punchappu. By deed No. 2765 of 22.3.1872 (P2)
Bachohamy transferretdl an undivided 1/4 share of the whole land of 9
bushels paddy sowing extent to Baronchi, Samel, Sinnochi and Juwan

who were sons of Punchappu.

Tho casc of the contesting defendants was that the said Baronchi,
Samel, Sinncchi and Juwan tecame entitled to 1/2 share of lots A-J on
deed P2 and inherited the balance 1/2 sharo from Punchappu and wero
thus the owners of the land depicted on Plan X. In or about tho year
1930 the land was amicably partitioned among tho co-owners and was
thereafter possessed dividedly as follows :—ILot A by Sinnochi and his
successors in title, lots B, C, D, E and F by Baronchi and his successors
in title, lots G, H and I by Juwan and his successors in title and lot J
by Samel and his successors in title. They dented that the plaintift
was cntitled to any share in the land and prayed for a dismissal of tho

action.

The trial Judgo has held that in addition to tho aforesaid four sons
Punchappu had two daughters, Nonochamy and Babahamy who also
inherited a share from Punchappu and decalt with that share by dced
No. 5782 of 30.1.1892 (P17). He has further hecld that the parties
werc in possession of divided lots for the sake of convenicnee and not
in conscquence of an amicable partition of the land and that an action
by onec of tho co-owners of the land for a partition of the said land is
maintainable. They arc both questions of fact and I do not sco sufticient

rcason to interfero with thoso findings.

Tho only other matter canvassed in appeal was whether the plaintift
acquircd any intcrests in the land on deed No. 5287 dated 2nd July
1952 (P1) which was excecuted in his favour by onc Arnolis who claimed
to be a successor in title of Bachohamy. The plaintift did not give
cvidence but called as his witness his brother U. A. Picris Singho, tho
13th defendant. According to Pieris Singho, after Bachohamy had
transferred 1/4 share of the whole land by deed P2, Amarisdied intestato
and unmarricd leaving as his heirs Bachohamy, Punchappu and Andiris.
ITe stated that he had obtained the information m regard to the dato of
tho death of Amaris from onc Melis but Mclis was not called as a witness
though he was said to be in the village. 1If that evidence was accepted,

Bachohamy’s interests would havo been 1/12 share of tho whole land.
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The position set out in the plaint, however, was that deed I’2 conveyed
to the transferces an undivided 3/3 sharo of lots A-J though it purported
to convey 1/4 share of the entirety and that Bachohamy was still entitled
to an undivided 1/S sharo. The learned trial Judge, on the other hand,
has assumed in his judguic.  ‘nat Bachohamy was entitled to 1/4-sharo
after the execution of deed P2, and has, in his answer to the issues, held

that tho plaintiff is entitled to 1/4 share on P1.

According to the plaintift’s case, Bachohamy’s balance sharo devolved
on her son Samel, and on his death it devolved on Peter, an only child
of Samel. On Pecter’s death that share devolved on his only son Arnolis
who transferred that sharo to the plaintiff on deed P1. Thoe trial Judge
has rejected the evidence that Pcter was the only child of Samel and that
Arnolis was the only child of Peter. According to Ruithan, the 1Sth
defendant, who is another brother of the plaintiff and who was also
called as a witness by the plaintiff, both Peter and Arnolis have several
brothers and sisters. If so, Arnolis would have ‘-been centitled to a very
much smaller share than 1/8 or even 1/12. Nonc of the brothers and
sisters either of Peter or of Arnolis appear to have claimed any share
of the land in question through Bachohamy. They have not even been

made parties to this action.

It is the plaintiff’s case that Andiris separated off 4 bushels paddy
sowing extent as his share and it is the remaining extent (represented
by lots A-J on Plan X) that was possessed by Bachohamy and Punchappu.
There is no admissible evidence as to when the separation took place.
If it took place before the death of Amaris, Andiris would have been
entitled only to 2 1/4 bushels paddy sowing cxtent, and if after the death
of Amaris, to 3 bushels paddy sowing extent. In either case, 1t seems
unlikely that 4 bushels paddy sowing extent, which was nearly ono half
of the whole land, would have been permitted to be separated off as
the share of Andiris by the other co-owners. It is moro probable that
what was separated off represented tho shares of Andiris and Amaris
and not that of Andiris only and that the separation took place before
the death of Amaris and the balance extent (represented by lots A-J
in Plan X) was possessed by Bachohamy and Punchappu. If so, when
Bachohamy transferred 1/4 share of the whole land of 9 bushels paddy
sowing extent by P2 she dealt with 1/2 share of lots A-J and thus

exhausted her interests in the land sought to be partitioned.

Theé evidence led does not show that Bachohamy thereafter claimed
any interests in the said land. That would explain why none of the
hrothers and sisters of Peter or Arnolis have claimed any intecrests.
The deéd of transfer P1 which the plaintiff obtained from Arnolis

~ appears to have been a speculative one.

" The trial Judge himself characterised the evidence on which the
p]a.mtlff based his claim for 1/8 share on P1 through Bachohamy as

““meagro and not quite satlsfactory . but he proceeded to hold that the
pla,mtxﬁ_' would have got *“ some rlghts on deed P1 without determining
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precisely what those rights were. In the answer to the issues, howover,
ho held that the plaintiff was entitled to 1/4 share on Pl, although that
was not the plaintiff's case. In a partition action, beforo any party
can invite the Court to hold that ho is entitled to any share, he should
satisfy the Court by cogent, acceptable cvidence that he i1s entitled to
such share. If, on the cvidence led, the Court is unablo to determine
the preciso share to which a party is entitled, it should reject that
party's claim. A finding that a party is cntitled to ™ somo rights ™
is not a proper finding in a partition action. On the cvidence led, tho
lcarned Judge should have rejected the plaintifi’s claim to any share

bascd on deed PL.

Learned Counsel for the appellants also complained that the shares
allotted to the parties in the Interlocutory deeree are not in accordanco
with the findings in the judgment and that the learned Judge had signed
a decree which had been tendered to Court by the Proctor for the plaintiff
without notice to the Proctors for the other partics. However irksomeo
the task may be, it is the duty of a trial Judge in a partition action to
determine precisely the share to which each party is entitled. This is
not a duty which a Judge is entitled to delegate to a Proctor for one
of the partics. If, on the basis of the findings, a statement of shares 1s
submitted by one of the partics for the assistance of the Judge, such a

statement should be assented to by all the partics or their Proctors
before it is accepted. As was obscrved by T. S. Fernando S.P.J.,

in Wijesundera v. Herath Appuhamy and others?, * tho submission of
such a statement cannct.......... make any differcnce to the duty

of the Judge to satisfy himself that the statement of shares is in
conformity with the judgment alrcady pronounced ™.

I set aside the interlocutory deccrce as well as the findings in the
judgment relating to the share which tho plaintiff claimed on deed PL.
The remaining findings in the judgment are aftirmed. There should
be a computation by the Court of the shares to which cach party is
cntitled on the basis of the said findings, and-on the footing that
Bachohamy exhausted her interests in the corpus when she exccuted
dece:l P2, Let a fresh interlocutory decree for partition be entered
allotting to cach party the share in accordanco with such computation.

The costs in the trial Court will be as already determined by the learned

Judge.

Tho appellants will boe entitled to half their costs in appeal.

ALLES,J.— I agrco.

Case sent back for further proceedings.
1964) 67 C. L. W. 63 at p. G4.



