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DE MEL, A ppellant, and  M ARIKAR, Respondent.

40 & 129— D. C. Colom bo, 12,458.

B r o k e r— U n d isc lo se d  p r in c ip a l—L ia b i l i ty  a cco rd in g  t o  custom .— L ia b i l i ty  
re m a in s  th o u g h  in c o n s is te n t w i th  g e n e ra l la w — R ig h t to  in d e m n ity —  
E x te n t  o f  d a m a g es . •

W h ere , b y  re a so n  of a  custom , a  b ro k e r  is liab le  to  b e  su ed  b y  th e  
se lle r  h e  is  n o t  re liev e d  of l ia b ili ty  because  i t  is in co n sis ten t w ith  h is  
p osition  as a g en t u n d e r  th e  g e n e ra l law .

1 42 N . L. R . -317.
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Where a broker is bound to take delivery of coupons tendered and to- 
pay the full contract price for them, whether the buyer was prepared 
to take delivery or not, the broker is entitled upon the default of the 
buyer to be indemnified against the liabilities he has incurred.

The right of indemnity covers not merely the losses actually sustained 
by the broker but also the full amount of liabilities incurred by him. 
even though they may in fact never be enforced. - 1

T HE plaintiff-respondent averred that he had requested the  
appellants, w ho are a private company of brokers, to buy as w e ll  

as to se ll rubber coupons for him, that in  pursuance of his requests the 
appellants had put through various purchases and sales, details of which  
appeared in the plaint, and that, on a balance of these transactions. 
31,000 lb. of coupons of rubber w ere deliverable by him  to the appellants 
w hich they w rongfully refused to accept. In their answer the appellants, 
accepted liab ility  as the brokers em ployed by th e  respondent but pleaded  
that the statem ent of dealings in  the plaint was incomplete.

It w as alleged that on May 15, 1940, the respondent instructed them  
to purchase 1 ,0 0 0 , 0 0 0  lb. coupons and that in  consequence so far from  
there being a liab ility  on their part to take delivery of 31,000 coupons 
from  th e respondent, the latter w as liable to take delivery of 69,000 lb. 
coupons from  them. The respondent denied that he had given instructions 
for the purchase of 1 ,0 0 0 , 0 0 0  lb. coupons as alleged by the appellants.

It w as agreed that if  th e  appellants failed in  regard to the 1,000,000 lb . 
coupon contract, they w ould be liable in  the sum o f Rs. 56,185.68 and 
that if they succeeded they w ould be entitled to judgm ent for  
Rs. 107,055.81.

The learned D istrict Judge, w hile  holding w ith  the appellant on the 
facts, w as of opinion that his claim  was not legally  sustainable.

Counsel for, the plaintiff-respondent raised a prelim inary objection that 
notice of tender of security w as not g iven  “'-forthwith”.

The objection w as overruled.
H. V. Perera, K .C . (w ith  him  E. F. N. G ratiaen  and D. W . Fernando) r 

for defendant, appellant.—Defendant is a broker for an undisclosed  
principal. H is claim  against the plaintiff is on a contract of em ploym ent 
not on a contract of sale. As regards the rights of reim bursem ent and 
indem nity of an agent, see H alsbury  (H ailsham  E dition ), Vol. I., sect. 437. 
Once the agent has incurred a liab ility  he can recover even  though th e  
liab ility  is in  fact never enforced—B ow  stead’s  Law  of A gency  (193J ed .), 
p. 216. The agent need not .w ait till h e  is sued—Lacey v. H il l1, British  
Union and N ational Insurance Co. v . R aw son 1. Evidence of custom  
in  th e  trade is adm issible if such custom is not inconsistent w ith  th e  
contract. If, b y  reason of a custom, the broker is liab le to be sued  
by the seller, he cannot be relieved of his liab ility  because it is inconsistent 
w ith  h is position as an agent under the general law  of agency—F lee t v . 
M urton  *

N. E. W eerasooriya, K .C . (w ith  him  A. R. H. Canakeratne, K .C .,
L. A . R ajapakse, and J. M. Jayam an n e) , for plaintiff, respondent.—T he  
claim  in  reconvention w as m ade by defendant on a breach of contract

111874) 43 L. J .  Eg. 182. 1 (1916) 2 Ch. 476.
’ (1871-72) L.R. 7 Q. B . 126.
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w ith  plaintiff not on the ground of an indem nity. A  m ere allegation  
of a possible liab ility  is not enough. U nless an averm ent w as m ade 
that a liab ility  w as in  fact incurred there is no cause of action.

A lthough Mrs. de M el is nam ed as a contracting party th e  ev id en ce  
is  that sh e le ft  the transaction entirely  to her husband. The defendant 
Company therefore had a direct in terest in  th e contract. W here a person,, 
as a broker and acting in  a fiduciary capacity, puts through a  transaction  
in  w hich h e  is interested, such transaction is bad in law —:57 S. A . L. J., 
p. 32. There is a conflict o f in terest and duty. It is  im m aterial w hether  
loss or dam age is incurred b y  a client. It is  purely based on public  
policy—Story, on A g en cy  (1889 ed .), p. 172. A gents cannot act so as to  
bind their principals w here th ey  h ave an adverse interest. T hey m ust 
act w ith, the sole regard of the interests of their principals—■Costa v.. 
S ilv a  \  H all v . P elm adu lla  V a lley  T ea and R u bber Co., L td .2

On the question of liab ility , the cases cited by the other side can be  
distinguished on the facts. The prospect of a claim  being m ade is 
insufficient—D yson  v. P eat. ’. There is a d istinction betw een  a real and  
a prospective liab ility . One cannot be indem nified for a liab ility  w hich  
has not y e t resulted in  a judgm ent. There m ust be a judgm ent or som e­
thing equivalent to a judgm ent.

It is finally subm itted that defendant’s claim  is based on a w agering  
contract. If in  substance th e transactions w ere w agering contracts 
then  it is  conceded that both claim  and counterclaim  m ust fa il— 
B a rtlee t v . L ebbe M arikar  *. T he trial Judge should h ave directed h is  
m ind to find out th e real nature of th e transactions.

H. V. P erera, K .C ., in  reply.—T he plaintiff’s case w as that th ere  
never w as a contract, defendant’s that there w as a contract. . D efendant’s  
case does not show a w agering contract. It does not show  that both  
parties did not intend d elivery but on ly  paym ent on th e happening of an  
event. A  w agering contract is a bet. There m ust b e m utuality. 
Speculation  alone does not m ake a contract a w agering contract. H aving  
sold coupons th e  broker covers h im self b y  buying. This is speculation, 
not w agering. The ev idence does not d isclose a w agering contract—  
see  the P rivy  Council’s decision in  B a r tle e fs  case (su pra ) . The adm issions 
m ade during the trial n egative a w agering contract, and that is conclusive.

The custom, or usage adm itted to ex ist in  the rubber coupon m arket 
m erely  regulates th e term s of em ploym ent. The broker is neither se ller  
nor buyer. H e m erely  undertakes to perform.

There is no evidence led  by plaintiff to show  unreality  o f seller. O n  
th e  contrary, Mrs. de M el w as treated just as any other buyer or seller.

On th e question of “ in terest ” it is  subm itted that defendant is a  
lim ited  liab ility  com pany and has its  own lega l person a  and its  ow n legal' 
capacity. The com pany has no “ in terest ” in  the contracts o f its  
m em bers. T he tru e test is “ w hose contract w as it? ” The case o f  
C osta  v . S ilva  (supra) can be distinguished.

Cur. Odv. -oult.

3 (1917) 1 eh. 99.
‘ (1941) 43 N . L. R . 225.

> (1917) 19 N . L . R . 431. 
* (1929) 31 N . L . R. 55.



ISO H E A R N E  J.— d e  M e l a n d  M arikar.

January 15,1943. H e a r n e  J.—
The plaintiff, w ho is  the respondent to this appeal, No. 129, alleged 

that h e had requested the appellants to buy as w ell as to sell rubber 
coupons for him , that in  pursuance of h is requests the appellants had  
“ put th rough ” various purchases and sales, details of which appear 
in  th e plaint, and that, on a balance of these transactions, 310,000 lb. 
coupons of rubber “ w ere deliverable by h im ” to the appellants, which  
they  “ w rongfully  and unlaw fully  refused to accep t”. In their answer 
the appellants accepted liab ility  as the brokers em ployed by the respon­
den t but pleaded that the latter’s statem ent of their dealings w as incom­
plete. It w as alleged  that on M ay 15, 1940, the respondent instructed them  
to purchase, 1 ,0 0 0 , 0 0 0  lb. coupons and that, in  consequence, so far from  
there being "any liab ility  on their part to take delivery of 310,000 lb. 
coupons from  the respondent, the respondent w as liable to take delivery  
o f ,690,000 lb. coupons from  them . The respondent denied that h e had  
given  instructions for the purchase of 1 ,0 0 0 , 0 0 0  lb. coupons as alleged  
b y the appellants.

The appellants are a private Company (Austin de Mel, L td.). It is 
adm itted that, w hen  approached by buyers, they had on som e occasions 
issued “ bought notes ” in  w hich reference w as made to undisclosed  
principals w hose existence w as entirely m ythical. Indeed, in  regard  
to  the sales to the respondent, w hich are set out in  th e plaint, th e sellers 
w ere, adm ittedly, . in  every case, the appellants them selves. It is, 
how ever, not necessary to consider whether, on the authority of Sharm an  
v . B randt \  the respondent should have been entitled  to repudiate these  
s a le s ; for the respondent in  h is plaint gave , them  credit for them  and  
in  th e course of .the trial a clear cut agreem ent w as reached. It was 
agreed that, i f  the appellants failed  in regard to £he 1 ,0 0 0 , 0 0 0  lb. coupon 
contract, they w ould be liab le in  the sum of Rs. 56,185.18- and that, 
i f  they succeeded, they w ould be entitled to judgm ent for Rs. 107,055.81.

B y  reason o f this agreem ent it appeared that the decision of the case 
depended upon the determ ination of one question of fact. B ut this w as  
far from .b ein g  so. S ix teen  issues had originally been fram ed and after 
Mrs. de M el, the alleged  seller of the 1,000,000 lb. coupons, had been  
cross-exam ined at length, further issues w ere raised. One of th e issues 
suggested that the 1 ,0 0 0 , 0 0 0  lb. coupon contract w as unenforceable as it 
w as a w agering contract, and others suggested that th e use of Mrs. de 
M el’s nam e w as a m ere cloak to h ide the real transaction, nam ely a sale, 
not by Mrs. de M el, the “ undisclosed principal ”, but by the appellants 
them selyes. .

The position that obtained from  this stage onwards was not free of 
com plications. Apart from  , th e evidence in  the case, th e agreed course 
of dealing betw een  , the parties negatived the idea that the contracts 
m ade by the respondent w ere w agering contracts. H e h im self professed  
to know w hat these contracts are. He had had experience of them  and  
had carried tw o or three cases involving the defence of w agering as far as 
th e P rivy  Council, and yet, w h ile  h e w as m aintaining in evidence that his 
contracts w ere not w agering contracts and that h e did not enter-into the

1 [1S71) L. R. 6. Q. B. 720.
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1,000,000 lb. coupon contract at all, h is Counsel w as arguing that th e  
contract w hich  w as denied  b y  h is clien t w as, i f  m ade , a w agering contract. 
A lternative defences are, o f course, possible in  la w  but argum ents in  
support of them  in  circum stances such as these m ust of necessity lose  
m uch o f their force. A gain , w h ile  th e respondent’s contention w as that 
h e w as not a party to  th e 1,000,000 lb. coupon contract h is Counsel w as, 
in  effect, arguing that h e  w as, and that th e other party to the contract 
w as, not Mrs. de M el, but th e appellants them selves.

A n  exam ination o f docum ents in  th e case, e.g., D  50 and P  39, indicates  
that before and after M ay 15, 1940, Mrs. de M el had bought and sold  
coupons through A ustin  d e M el, Ltd. T he Judge said that “ he had n o  
hesitation in  accepting the story o f th e  defence that the plaintiff did put  
through the contract pf M ay 15, 1940, and in  rejecting the plaintiff’s  
d e n ia l”. H e h eld  that “ th e  se ller on the 1,000,000 lb., coupon contract 
w as not th e defendant com pany but Mrs. de M el ” and that it w as not a  
w agering contract. N oth ing has b een  said  on appeal that, in  m y opinion, 
could h ave th e effect o f disturbing these findings. N o argum ent w a s  
based on th e  fact that Mrs. de M el is th e holder of one share in  A ustin  de  
M el, Ltd.

N otw ithstanding th e  Judge’s strong findings of fact in  favour of th e  
appellants h e h eld  against them  as a resu lt of the v iew  h e took of th e la w  
in  England w hich  governs the rights and liab ilities of principal and agent 
in  Ceylon.

It had been agreed at th e  tria l that “ th e brokers’ bought note or sold  
n ote never discloses th e nam e o f th e other party to th e contract; that  
th e  broker is, as far as th e se ller is concerned, liab le to accept d elivery  o f  
a ll coupons tendered, and to pay th e fu ll contract price of the am ount 
tendered by th e se ller  w heth er th e buyer accepts delivery  or n o t ; that, 
as far as the buyer is concerned, th e broker is liab le to  tender and d eliver  
th e  coupons irrespective of w heth er the se ller has tendered or not ”.

The Judge h eld  that “ there w as noth ing in  th e  local usage b y  w hich  th e  
defendant Com pany (the ap pellan ts), w ho acted m erely  as agents for an  
undisclosed principal, can claim  to act as a principal and sue on  th e  con­
tract o f th e undisclosed principal ”.

I  agree that in  accordance w ith  th e general law  o f agency the appellants 
could n ot sue on th e  contract of the undisclosed principal (Mrs. de M e l) . 
But, before it  can be said that th e local usage did not affect th e  general 
law , it is necessary to consider th e legal im plications of the Ideal u sage  
subject to w hich  th e contract w as m ade.

It w ill b e noted at once that the appellants undertook, as far as th e  
seller is concerned, to accept d elivery  of a ll coupons and to p ay th e  fu ll 
contract price, w heth er th e buyer a cc ep ts . d elivery  or not. If, in  th e  
even t of th e  buyer refusing to  accept delivery, as in  th is case h e  did, 
th e  seller is en titled  to  su e th e appellants, then the general law  o f agency  
is  affected by th e local usage ; for, under the general law , th e brokers 
w ould  not be liab le  to b e sued by th e seller.

N ow , there is  authority for saying that, w here b y  reason of a custom  
th e  brokers are liab le  to  b e sued b y  th e  sellers, th ey  are not re lieved  o f  
their liab ility  because it is inconsistent w ith  their position as m ere agents 
under th e  general law .
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In F leet v . M urton (supra), the defendants, M. & W., fruit brokers in  
London, being em ployed by the plaintiffs, m erchants in  London, to se ll for 
.them, gave them  the follow ing contract note addressed to the plaintiffs— 
“ W e have this day sold for your account to our principal ” so m any tons 
of raisins. (Signed) “ M. & W., brokers”. The defendants’ principal 
h aving  accepted part of the raisins, and not having accepted the rest, 
th e plaintiffs brought an action against the defendants, and they sought 
to m ake them  personally liab le by giving evidence that, in  the London 
fru it  trade, if  the brokers did not g ive the names of their principals in the  
contract, they w ere held personally liable, although they contracted as 
brokers for .a principal. The brokers w ere held  to be liable.

Cockburn C.J. said “ If the custom attaches, the non-liability, which  
w ould under ordinary circum stances prim a facie  ex ist in a contract 
m ade by a person purporting to contract as broker, ceases, and the 
contract assum es a different form and character, and carries w ith  
it  different legal consequences, by reason of the customs of the trade . .

In. his judgm ent Blackburn J. said “ If the m atter were res Integra,
I should have fe lt  great difficulty indeed, as som e of the Judges in  the  
Exchequer Chamber did in H um frey v. Dale, in making out how the 
custom  could m ake the broker, w ho is, in  fact, not contracting as 
purchaser, liab le in  the term s of the count in  that case w hich charged 
th e  defendant as purchaser ”. But after considering in this connection  
the case of C outurier v . H astie, he said: “ It seem s to me, therefore, 
.as Mr. Cohen said, that this custom m ust be taken as m erely regulating  
th e  term s of the em p loym ent” of the brokers.

It w ill be seen  that, in  the case cited, the custom, either because of the  
legal consequences w hich flowed from it,- or because it was held  to attach, 
.not to the contract o f sale, but to the term s of em ploym ent, was enforced  
although it conflicted w ith  the general law  of agency. S im ilarly, in the  
present case, if, by reason of the local usage, an action by the appellants 
(or rather a claim  in. reconvention) is m aintainable by them  against-the  

. respondent, they would not lose their r ig h t of action because it is inconsist­
ent w ith  their position under the general law. This, I think, disposes of 
the difficulty w hich the learned Judge felt.

The n ext question is w hat rights, if  any, have the appellants against 
th e respondent ? T hey becam e liab le to tender and deliver to the 
respondent th e coupons contracted for irrespective of w hether the seller 
tendered or not, and also to take delivery from  the seller of all coupons 
■tendered and to pay the fu ll contract price for them  w hether the respond­
en t  w as prepared to take delivery or n o t ; and, upon the default of the  
respondent, they are entitled  to be indemnified against the liabilities 
th ey  have incurred. “ The right of indemnity- covers not m erely the  
losses actually sustained by the agent, but also the fu ll am ount of the  
liab ilities incurred by him, even  though they m ay in  fact never be 
enforced ”—H alsbury (H ailsham  E dition ) , Vol. I., A rtic le  437. The 
authority for th is proposition is L acey v . H ill (supra). See also B ritish  
U nion  and N ational Insurance Co. v . R aw son (supra) .
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In  th is state of th e law , and having regard to  th e term  o f th e  agreem ent 
to  w hich  I h ave referred, th e appeal o f th e appellants m ust be a llow ed  
w ith  costs and judgm ent m ust be entered in  their favour for Rs. 107,055.81, 
w ith  interest as claim ed and costs.

A  prelim inary objection had been taken that th e notice o f tender of 
security w as n ot g iven  “ fo rth w ith ”. It is, how ever, clear from  th e  
record that notice w as g iven  on the very  day that th e petition  of appeal 
w as received by th e Court. The objection fails.

It w as agreed that if  th is appeal w as allow ed, th e appeal by the p la in tiff  
in  S. C. No. 4fl w ould  not arise for consideration. It m ust be put aside. 
I m ake no other order.
Soertsz J —I agree. ' A p p ea l allow ed.


