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Held :

(1) There is no th ing  in the jgazette notification or in the Law disqualifying 
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M arch  31, 2000 .
AMERASINGHE, J .

T he P e titio n er o b ta in ed  h is  d ip lom a in  Social w ork in  1983 
a n d  w as  confirm ed  in  th e  p o s t of Social Service Officer w ith 
effect from  0 1 .1 1 .8 9 . He h a d  served in  th e  D ep a rtm en t of 
Social Service a s  S ocial Service Officer G rade II s ince  th a t  tim e. 
O n  th e  2 4 th of M arch  99 , in  re sp o n se  to a n  ad v e rtisem en t in 
th e  G overnm en t G azette  d a te d  2nd M arch, 99  th e  p e titioner 
app lied  to  s it  th e  lim ited  com petitive  ex am in a tio n  for e n try  in 
to  th e  S ri L an k a  A dm in istra tive  Service.

By le tte r  d a te d  09. 07. 9 9  m ark e d  P2 in  th ese  p roceed ings 
th e  D e p a r tm e n t of E x a m in a tio n s  inform ed th e  p e titio n er th a t
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o th e r  In crim in a tin g  fac to rs  e m a n a tin g  from  th e  ev idence in  th e  
ca se  o n  w h ich  th e  ju ry  cou ld  have  arrived  a t  a  v erd ic t o f gu ilt 
a g a in s t th e  a c cu se d -ap p e lla n t. He refe rred  to  th e  ev idence 
re la tin g  to  th e  c o n d u c t o f th e  a c c u se d -a p p e lla n t s u b s e q u e n t to 
th e  a tta c k  on  th e  d eceased , ev idence re la tin g  to  th e  recovery  
of som e blood s ta in e d  c lo th es  from  th e  h o u se  o f th e  accu se d - 
a p p e llan t a n d  th e  a lleged m otive for th e  crim e.

In  s u p p o rt o f h is  c o n te n tio n  th e  lea rn ed  S en io r S ta te  
C ounse l c ited  th e  ca se  o f D harm aw an sa  S ilva  & another v. The 
Republic o f  Sri Lanka'71. In  th a t  ca se  Rodrigo, J  s o u g h t to  follow 
th e  flexible a p p ro a c h  to  dy ing  d ep o sitio n s  a d h e re d  to  by  th e  
In d ia n  dec is io n s  in  B aksh ish  Singh v. S ta te  o f  Punfab(Supra) 
a n d  Pompiah v. S ta te  o f  Mysore?81 a n d  K ashm eri Singh v. S ta te  
o f  M adh ya  P radesh 191. In  th e  la t te r  c a se  ob liga tions on  th e  
C o u rt is laid  dow n in  th e  following term s:

“F irst, to m a rsh a ll  th e  ev idence a g a in s t th e  a c cu se d  
exclud ing  th e  dy ing  dep o sitio n  a lto g e th e r a n d  to  see 
w h e th e r, if it is believed, a  conv iction  cou ld  safely  be 
b a se d  o n  it. If it is c a p ab le  of belief in d ep en d en tly  of th e  
deposition , th e n  of co u rse , it is  n o t n e c e ssa ry  to  call th e  
dep o sitio n  in  a id . B u t c a se s  m ay  a rise  w here  th e  ju d g e  is 
n o t p rep a re d  to a c t on  th e  o th e r  ev idence a s  it s ta n d s  even 
th o u g h , if believed, it w ou ld  be  safe  to  s u s ta in  a  conviction. 
In  s u c h  a n  even t th e  J u d g e  m ay  call in  a id  th e  dep o sitio n  
a n d  u se  it to  len d  a s s u ra n c e  to  th e  o th e r  ev idence a n d  th u s  
fortify h im se lf  in  believing w h a t w ith o u t th e  a id  of th e  
deposition , h e  w ould  n o t be p rep a re d  to  a c c e p t.”

In  th e  in s ta n t  c a se  we have  a lread y  co n sid e red  th e  th e  
ev iden tia l v a lue  of th e  alleged dying  d ep o sitio n s  a n d  re jec ted  
them . H ence th e re  is no  way, to  call in  a id  th e  dy ing  d ep o sitio n s  
to b o ls te r  u p  a n d  s tre n g th e n  th e  re s t o f th e  ev idence in  th e  ca se  
in o rd er to  u p h o ld  th e  v e rd ic t of th e  ju ry .

We now  p roceed  to  exam ine  th e  su b m iss io n  m ad e  by the  
lea rn ed  S en io r S ta te  C o u n se l th a t  even  if th e  dying  d ep o sitio n s
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a re  excluded  a ltoge ther, th e re  still rem a in s  item s of evidence 
w h ich  a re  of su c h  a n  in crim in a tin g  n a tu re  th a t  w ould ju stify  
th e  v erd ic t of g u ilt a rrived  a t  by the  ju ry .

In sp ec to r Rodrigo testified  th a t  on  23. 09. 93  after 
in sp ec tin g  th e  scene  of th e  crim e he  w ent to th e  h o u se  of the  
a c cu se d -ap p e lla n t a ro u n d  4 .3 0  p.m . a n d  th a t  he  did n o t find 
h im  there . He h a s  s ta te d  to C o u rt th a t  the  a c cu sed -ap p e llan t 
h a d  su rre n d e re d  to  C ou rt th ro u g h  a  law yer on  29. 09. 93. 
T here  is no  evidence w hatsoever elicited from  the  police 
w itn e s s e s  to  th e  effect th a t  th e  a c c u s e d -a p p e lla n t  w as 
ab scond ing . As reg a rd s  th e  evidence re la ting  to  the  recovery of 
b lood s ta in e d  c lo thes  it a p p e a rs  th a t  th ese  c lo thes  h ad  n o t 
b e e n  se n t to  th e  G overnm en t A nalyst for ex am in a tio n  and  
rep o rt. H ence th e re  is no  ev iden tia l va lue  to co n sid e r th a t  item  
of ev idence a s  a n  item  of in crim in a tin g  evidence a g a in s t the  
a c cu se d -ap p e lla n t. As reg a rd s  th e  m otive it c a n  a lso  be tak en  
a s  a  fac to r w h ich  cou ld  have p rom p ted  th e  aggrieved p a rtie s  to 
im p lica te  th e  a c c u se d -a p p e lla n t w ith  th e  m u rd e r  of the  
deceased . H ence we a re  u n a b le  to  accep t th e  su b m iss io n s  of 
th e  lea rn ed  S en io r S ta te  C ounsel. For th ese  re a so n s  we set 
a s id e  th e  verd ict, conviction  a n d  th e  se n ten ce  a n d  proceed to 
a c q u it  th e  accu se d -ap p e lla n t.

HECTOR YAPA, J . - I agree.

A ppea l A llow ed.
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KULATELAKA, J .

In  th is  p ro se c u tio n  th e  a c c u s e d -a p p e lla n t  w h o  w as  
ind ic ted  for th e  m u rd e r  o f one  O k a n d a  G am age A nd iris  w as  
found  gu ilty  of cu lp ab le  hom icide  n o t a m o u n tin g  to  m u rd e r  by 
a n  u n a n im o u s  v erd ic t of th e  j u ry  a n d  th e re a f te r  w a s  se n te n c ed  
to  a  te rm  of 7 y e a rs  rig o ro u s  im p riso n m en t a n d  a  fine 
of Rs. 2 0 0 0 /-  w ith  a  d e fa u lt  te rm  o f 6  m o n th s  s im p le  
im p riso n m en t. T he a c c u se d -a p p e lla n t a p p e a ls  a g a in s t  th e  
conviction a n d  sen ten ce .

The p ro se c u tio n  s to ry  a s  d eposed  to  by  O k a n d a  G am age 
U p asen a  a  so n  o f th e  d ec ea se d  a n d  U dup itiya  L iyanagam age 
J a g a th  W e era sek e ra  a  c lo se  re la tiv e  of th e  d e c e a se d  is 
su m m a rise d  a s  follows:

The d eceased  w a s  a n  old m a n  of 88  y ea rs . He w a s  living in  
h is  ow n h o u se  a long  w ith  h is  wife a n d  so n  U p asen a . The 
a c c u se d -a p p e lla n t w as  a  m a n  from  th e  sam e  village w h ere  he 
w as  know n a s  N av ara tn e . T he a c c u se d -a p p e lla n t’s fa th e r  w as 
a  treac le  se ller a n d  h e  w a s  th e  only p e rso n  se lling  treac le  in
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th a t  village. O n  th e  day  of th e  in c id en t th e  deceased  h a d  left h is 
h o u se  a ro u n d  3 p .m . to  v isit h is  d au g h te r-in -law  D ayaw athie. 
W itness U p asen a  also  h a d  followed h im  to D ayaw ath ie’s place 
a ro u n d  5 .3 0  p .m . o n  h is  bicycle. W hile he w as th e re  the  
deceased  h a d  left D ay aw ath ie 's  p lace a ro u n d  6 p.m . Soon after 
th e  w itn ess  too h a d  p roceeded  tow ards th e ir  h o u se  on  h is 
bicycle. O n h is  w ay hom e he  m et J a g a th  W eerasekera . He said  
“M u tth a  is lying fallen  in  a  pool of blood." After th e  receip t of 
th is  in fo rm atio n  th e  w itn ess  h a d  proceeded  to  th e  p lace w here 
h is  fa th e r  w as  lying. T he d eceased  w as co n sc io u s a t  the  tim e. 
W h en  U p a se n a  q u e s tio n e d  th e  d eceased  a s  to  w ho  h is  
a s sa i la n t  w as, th e  deceased  h a d  m ade  the  following u tte ran ce :

“ siO dsfei cdso(33 SSeo zrf a.”

(N avaratne h it m e a n d  s ta b b e d  m e w ith  the  knife). T here 
u p o n  th e  deceased  w a s  ta k e n  to  th e  ho sp ita l in  a  van . Inside 
th e  v a n  h e  h a d  rep e a te d  th e  sam e  u tte ra n c e . T he w itn ess  h ad  
to ld  C o u rt th a t  by  th e  n a m e  "N avaratne" th e  d eceased  w as 
refe rring  to  th e  a c c u se d -a p p e lla n t a s  h is  a s sa ila n t. A round 10 
p .m . o n  th e  sam e  d ay  th e  deceased  h a d  su c cu m b e d  to 
h is  in ju ries . W itn ess  a lso  testified  to th e  enm ity  th e  accused - 
a p p e lla n t h a d  w ith  th e  d eceased . D uring  th e  in su rg en cy  a 
b ro th e r  of th e  a c c u se d -a p p e lla n t h a d  been  killed by th e  arm y. 
T he s to ry  in  th e  village w as  th a t  it w as th e  deceased  w ho gave 
in fo rm ation  to  th e  a rm y  a b o u t th e  accu se d -ap p e lla n t’s b ro ther. 
T h is  fac to r w a s  h ig h ligh ted  by th e  p ro secu tio n  a s  th e  m otive 
for th e  crim e.

J a g a th  W eerasek e ra  testified  th a t  on  22. 09. 93  a ro u n d  
6 .4 5  p .m . h e  w a s  on  h is  w ay  to see  h is  un c le  U p a se n a  w hen  he 
saw  th e  d eceased  lying fa llen  on  th e  road . He h a d  gone u p  to 
th e  d eceased  a n d  th e  la t te r  h a d  a sk e d  h im  a s  to  w ho he  w as 
a n d  w h e n  W eerasek e ra  d isc losed  h is  id en tity  th e  d eceased  
m ad e  th e  following u tte ran c e :

“â -&2aodc33SCD’ gsw ®0
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(p an ik a ra y a ’s  so n  h it  me). T he  w itn ess  d id  n o t k now  w ho 
“p a n ik a ra y a ” w a s  a t  th a t  p o in t o f tim e. T h e rea fte r  h e  h a d  
p roceeded  to  th e  h o u se  of th e  d eceased  a n d  w a s  to ld  by  
th e  d e c e a se d ’s  wife th a t  U p a se n a  w a s  n o t in. W h ere u p o n  
he  h a d  borrow ed  a  m o to r cycle a n d  w e n t in  se a rc h  of a  vehicle  
to  ta k e  th e  in ju re d  to  th e  h o sp ita l a n d  o n  h is  w ay  h e  m e t 
U p a se n a  a n d  told h im  th a t  m u tth a  w a s  lying fa llen  o n  th e  ro ad .

A ccording to  th e  m ed ical ex p e rt W ijegunaw ardene  w ho  
h a d  perfo rm ed  th e  p o s t m o rtem , th e  d e a th  w a s  d u e  to  
s h o c k  a n d  i n t e r n a l  h a e m o r r h a g e  a r i s i n g  f ro m  th e  
in ju r ie s  to  th e  a b d o m e n  a n d  o th e r  m u ltip le  f r a c tu re s .  
Dr. W ijegunaw ardane , J.M .O . M a ta ra  w a s  a n  ex p erien ced  
m ed ica l officer w ith  22  y e a rs  o f se rv ice  a t  th e  tim e  of 
giving evidence.' He h a d  o bserved  15 in ju rie s  o n  th e  body  
o f th e  d e c e a se d . T h o se  in ju r ie s  c o n s is te d  o f f ra c tu re s ,  
lac e ra tio n s  a n d  c o n tu s io n s . Not a  sing le  of th e  in ju r ie s  w a s  ! 
a  s ta b  in ju ry . T he m ed ica l ex p e rt boldly  a n d  con s is te n tly  1 
h a d  e x p ressed  th e  view  th a t  th o se  in ju rie s  h a d  b een  in flic ted  f- 
by  a  b lu n t  w eapon .

A ccording to  th e  investiga ting  officer In sp ec to r R u p asin g h e  
Rodrigo h av in g  in sp e c ted  th e  sc en e  o f th e  crim e h e  h a d  
p roceeded  to  th e  a c c u s e d -a p p e lla n t’s  h o u se  a ro u n d  4 .3 0  p .m . 
on  23 . 09. 93 . It w a s  lo ca ted  o n  a  hill. T he a c c u se d -a p p e lla n t 
w a s  n o t p re s e n t b u t  o n  29. 09. 93  th e  a c c u se d -a p p e lla n t 
h a d  su rre n d e re d  to C ourt.

T he m o s t s ig n ifican t fea tu re  in  th is  p ro se c u tio n  is th a t  
a p a r t  from  th e  dy ing  d e c la ra tio n s  alleged to h av e  b e e n  m ad e  
firs t to  J a y a n th a  W e erasek e ra  a n d  th e n  to  U p a se n a , th e  r e s t  
of th e  ev idence in  th e  c a se  w a s  n o t su ffic ien t to  se c u re  
a  conviction . T he lea rn ed  tria l J u d g e  h a d  co rrec tly  g ra sp e d  
th is  p o in t w h e n  h e  d ire c te d  th e  ju ry  th a t  th e  c a se  for 
th e  p ro se c u tio n  r e s ts  solely o n  th e th re e  dying  d e c la ra tio n s  
a n d  th a t  in  th e  even t of th e  ju ry  re jec tin g  th e m  th e  ju ry  m ay  
p roceed  to  a c q u it th e  ac cu se d .
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T he lea rn ed  co u n se l for th e  a c cu sed -ap p e llan t urged the  
following g ro u n d s  in  h is  en d eav o u r to  assa il the  verdict 
reach ed  by th e  ju ry , nam ely  -

(1) th a t  th e  d irec tion  given by  th e  learned  High C ourt 
Ju d g e  to  th e  ju iy  em phasiz ing  th e  sa n c tity  a ttach ed  to a  dying 
deposition  is  n o t th e  co rrec t exposition  of th e  law re la ting  to 
th e adm issib ility  of dying d ep o sitio n s  in  o u r  law an d  thereby  
th e  lea rn ed  Ju d g e  h a s  m isd irec ted  th e  ju ry  on a  vital q uestion  
of law.

(2) th a t  th e  lea rn ed  tria l J u d g e  failed to d irec t th e  ju ry
to look for fac to rs  th a t  w ould  ten d  to  co rrobo ra te  a  dying 
deposition . “——

(3) th a t  th e  lea rn ed  Ju d g e  h a s  failed to  adequate ly  direct 
th e  ju ry  w ith  reg ard  to  th e  in h e re n t  w e a k n e s s jn  the  evidence 
led in  th e  case .

U rging th e  firs t p o in t ra ise d  by  h im  th e  learned  counsel for 
th e  a c c u se d -a p p e lla n t referred  u s  to the  following p assage  in 
th e  J u d g e ’s  su m m in g  u p  to th e  ju ry  w here the  J u d g e  explained 
to  th e  ju ry  th e  law  re la tin g  to th e  adm issib ility  of a  dying 
d ep o sitio n  in  th e  following term s:

“Dying d e c la ra tio n s  a re  ad m itte d  on  th e  b a s is  th a t  had  
b e e n  accep ted  from  a n c ie n t tim es th a t  a  p e rso n  a t d e a th 's  
door will n o t u t te r  a  lie. He know s th a t  he  is a b o u t to die. 
A w icked p e rso n  m ay  falsely  im plica te  som eone w ho is no t 
th e  a c tu a l  do er of th e  ac t. Such in stances are not even  one 
in a  million.’' (em p h asis  is m ine.)

In  fac t in  m ak in g  th is  d irec tio n  to  th e  ju ry  th e  lea rn ed  tria l 
J u d g e  w a s  p lac ing  before th e  ju iy  th e  c lass ica l exposition  
of th e  E ng lish  C om m on Law a s  s ta te d  by Eyre C.B - R ex v. 
W oodcock11 in  th e  following te rm s:

“T he  p rin c ip le  on  w h ic h  th is  sp ec ies  of ev idence is 
a d m itte d  is  th a t  th ey  a re  d e c la ra tio n s  m ad e  in  extrem ity ,
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w hen  th e  p a rty  is a t  th e  p o in t of d e a th , a n d  w h en  every 
hope of th is  w orld  is gone; w h en  every m otive to  falsehood  
is silenced , a n d  th e  m in d  is in d u ce d  by  th e  m o s t pow erful 
co n s id e ra tio n s  to  s p e a k  th e  tru th ;  a  s itu a tio n  so  so lem nly  
an d  so  aw ful is  co n s id e red  by  th e  law  a s  c re a tin g  a n  
obligation  e q u a l to  th a t  w h ich  is  im posed  by  a  positive 

. o a th  a d m in is te re d  in  a  C o u rt of J u s t ic e .”

In th is  reg ard  P ro fesso r G.L. P eiris  in  h is  book  T he Law 
of Evidence in  S ri L an k a , firs t ed itio n  a t  page 202  m ak e s  
the  following observa tion :

“T he p roposition  th a t ,  before th is  p rin c ip le  o f in c lu s io n  
c a n  com e in to  play , th e  d e p o n e n t o r d e c la ra n t m u s t 
necessa rily  be in  ex trem ity  a t  th e  tim e  w h en  th e  s ta te m e n t 
is m ade, is n o t valid  for th e  law  of C eylon .”

In Som asu ndaram  v. The Q ueen121 th e  lea rn ed  tria l Ju d g e  
in  the  c o u rse  o f h is  su m m in g  u p  to  th e  ju ry  h a d  exp la ined  
th e  law  re la tin g  to  dy ing  d ep o sitio n s  in  th e  following term s:

“T h is is a  very  v ita l m a tte r  for th e  re a so n  th a t  u n d e r  
o u r  law  a  s ta te m e n t  m ad e  by  a  m a n  w ho  is very 
se rio u s ly  in ju re d  is  c o n s id e re d  w ith  g re a t  sa n c tity , 
b e c a u se  th e  law  a s s u m e s  th a t  a  p e rso n  in  th a t  position  
will n o t u n n e c e ssa rily  im p lica te  a n  in n o ce n t m a n .”

J u s tic e  S a m eraw ick ram e  in  h is  ju d g m e n t a t  page 12 
referring  to  th e  above d irec tio n  given to  th e  j u ry  o n  th e  sa n c tity  
a tta c h e d  to  dying  d e p o sitio n s m ad e  th e  following observation :

“T h is  d irec tion  d o es  n o t co rrec tly  se t o u t th e  position  
u n d e r  o u r  law .”

In  th e  in s ta n t  c a se  th e  c la ss ica l view of sa n c tity  a tta c h e d  
to a dy ing  d e p o sitio n  h a d  b e e n  p laced  before th e  ju iy  by th e  
lea rn ed  tria l J u d g e  in  a  m ore  e m p h a tic  lan g u a g e, th u s  ca u s in g  
m u ch  p re ju d ice  to  th e  a c c u se d -a p p e lla n t’s  case .



352 Sri Lanka Law Reports 12000} 3 Sri L.R.

“T he lea rn ed  S en io r S ta te  C ounsel qu ite  correctly  b ro u g h t 
to th e  no tice  of C o u rt th a t  th e  lea rn ed  tria l Ju d g e  h im self 
h a d  labelled  th e  u tte ra n c e s  alleged to have been  m ade by 
th e  deceased  a s  “dying d e c la ra tio n s”. H aving in tro d u ced  the  
u tte ra n c e s  a s  “dying d e c la ra tio n s” th e  lea rn ed  tria l Ju d g e  h a s  
re so rte d  to  th e  c la ss ica l p rinc ip le  of th e  E nglish  Law a s  the  
b a s is  for accep tin g  dying  d ec la ra tio n s  a s  gospel tru th . The 
lea rn ed  c o u n se l for th e  a c cu se d -ap p e lla n t su b m itte d  to C ourt 
th a t  even th o u g h  a t  a  la tte r  s tage  of h is  su m m in g  u p  the  
lea rn ed  tria l Ju d g e  h a d  c a u tio n ed  the  ju ry  a s  to th e  in h e re n t 
w e a k n e ss  in  a  dying d ec la ra tio n  yet it c a n n o t e ra se  the  
im p ress io n  th a t  h a d  a lread y  c rep t in to  th e  m in d s  of th e  ju ro rs . 
T he lea rn ed  c o u n se l co n ten d ed  th a t  m u c h  p re jud ice  w as 
c a u se d  by  th e  lea rn ed  J u d g e ’s em p h a tic  p h ra se  “su c h  cases  
a re  n o t even one in  a  m illion .” T he learned  c o u n se l fortified h is 
su b m iss io n  w ith  a  se rie s  of ca se  law. The lea rn ed  co u n se l laid 
e m p h a s is  on  th e  ju d g m e n t of J u s tic e  G ra tiaen  in  The King u. 
A sirvadan  N adar131 a t  3 2 4  w here  H is L ordship  observed:

“U n d er o u r  E vidence O rd in an ce  the  se n se  of im pend ing  
d e a th  w h ich  is believed to provide “a s itu a tio n  so so lem n 
a s  to  c re a te  a  specia l g u a ra n te e  of veracity" is n o t in sis ted  
u p o n ”.

We see m erit a n d  s u b s ta n c e  in  h is  su b m iss io n  th a t  the  
lea rn ed  tria l J u d g e  h a d  m isd irec ted  th e  ju ry  by giving a n  
u n d u e  sa n c tity  to  a  dy ing  declara tio n  a n d  p lac ing  it on  a  h igher 
p e d e s ta l th a n  re s t  of th e  evidence in  th e  case .

At th is  ju n c tu r e  it is a p p ro p ria te  a n d  p e rtin e n t to  exam ine 
th e  dying  d e c la ra tio n s  alleged to have  been  m ad e  to th e  two 
p ro se c u tio n  w itn esses . T he firs t u tte ra n c e  w as  m ade  to  J a g a th  
W eerasek era  a n d  re a d s  a s  follows:

“as^SoasodoDscd' gzaa ©0

(p an ik a ra y a 's  so n  h it  me). T he second  one w as  m ade  to 
U p a se n a  a n d  re a d s  a s  follows:
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“znOdsjzn raeoQa SSecszrf e^zrteio.”

(N avaratne h it  m e a n d  s ta b b e d  m e w ith  th e  knife). T he 
th ird  one w as  m ad e  to  U p a se n a  in sid e  th e  v a n  a n d  w a s  to  th e  
following effect:

gd20(33 88ec3S )’

T he tim e g ap  be tw een  th e  firs t a n d  th e  second  u t te ra n c e s  
w as rough ly  a b o u t 15 m in u te s . T he sign ifican t fea tu re  in  th e  
second  u tte ra n c e  is th a t  it s o u g h t to  clarify  a n d  d e sc rib e  th e  
firs t u tte ra n c e . A n o th er in te re s tin g  fe a tu re  is th a t  th e  th ird  
u tte ra n c e  m ad e  in sid e  th e  v a n  to  U p a se n a  w a s  exactly  a  w ord  
rep e titio n  of th e  ea rlie r  u t te ra n c e  m ad e  to  h im . If we a re  to 
app ly  th e  T est o f P robab ility  a n d  Im probab ility  a  rea so n a b le  
d o u b t w ould  a rise  in  o u r  m in d s  a s  to  th e  verac ity  a n d  
tru th fu ln e s s  of b o th  w itn e sse s  w ith  reg a rd  to  th e  u t te ra n c e s  
alleged to  have  b een  m ad e  to  th e m  by  th e  d eceased . O n a  
p e ru sa l  of th e  su m m in g  u p  of th e  le a rn e d  tr ia l J u d g e  to  th e  ju ry  
we find th a t  th e  d irec tio n  given to  th e  ju ry  is th o ro u g h ly  
in su ffic ien t o n  th e se  m a tte r s  p e rta in in g  to  th e  alleged dy ing  
depositions.

O rd in arily  it is n o t safe  to  b a se  a  conv ic tion  for m u rd e r  
solely u p o n  a  dying  d e c la ra tio n , u n le s s  th e re  is c o rro b o ra tio n  
from  a n  in d e p e n d a n t s o u rce. V ide th e  d ec is ion  in  R am  N ath  v. 
S ta te  o f  M adh ya  Pradesh 141 o r  e lse  by  c irc u m s ta n tia l  ev idence. 
Vide B akh sh ish  Singh v. S ta te  o f  Punjabi51. An ex a m in a tio n  of 
th e  ev idence of th e  m ed ical ex p e rt Dr. W ijeg u n aw ard an e  v is a  
vis th e  dy ing  d e p o sitio n s  m ad e  to  U p a se n a  se rio u s  d o u b t 
a r is e s  a s  to  th e  t ru th fu ln e s s  o f th e  u tte ra n c e  itse lf  w h ich  
sp e a k s  of  s ta b b in g  w ith  a  knife. O f th e  15 in ju r ie s  n o ted  in  th e  
p o s t m o rte m  rep o rt a n d  d e sc rib ed  by  th e  D octor th e re  w a s n 't  
a  s ing le  s ta b  in ju ry . F u r th e rm o re  th e  D octor w a s  q u ite  
e m p h a tic  w h e n  h e  ex p re sse d  h is  view  th a t  th e  inj u r ie s  w ere th e  
re s u lt  o f a h  a tta c k  w ith  a  b lu n t  w eapon . T h u s  th e  m ed ical 
ev idence n o t only  c o n tra d ic ts  th e  dy ing  d e c la ra tio n  m ad e  to
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U p ase n a  b u t  in  fac t dem olishes it in  toto. U nfortunately  the  
ju ry  d id  n o t receive a d e q u a te  g u id an ce  on  th is  vital po in t a s  
well.

T he lea rn ed  co u n se l for th e  accu sed -ap p e llan t sough t to 
im p u g n  th e  firs t u tte ra n c e  m ade  to  W eerasekera  by ra ising  a 
q u e iy  a s  to  w hy J a g a th  W eerasekera  w ho w as possessed  of the  
fac t th a t  it w as  th e  “p a n ik a ra y a ’s son" w ho h ad  a ttack ed  the  
deceased  a t  th a t  p o in t of tim e w hen  he m et th e  d eceased ’s son  
U p ase n a  d id  n o t d isclose th a t  fact to  U pasena. Learned Senior 
S ta te  C ounse l a tte m p te d  to  an sw er th is  query  by su b m ittin g  
th a t  J a g a th  W eerasekera  be ing  a  laym an  h is  prim e concern  
w as  to  fe tch  a  vehicle to  tak e  th e  in ju red  pe rso n  to th e  hospital. 
W e find  it  d ifficu lt to  a c c e p t th is  su b m iss io n  b e c a u se  
acco rd in g  to  th e  p ro secu tio n  it w as to  W eerasekera, the 
d eceased  h a d  m ad e  th e  first u tte ra n c e  d isc losing  th e  identity  
of th e  p e rso n  w ho a tta c k e d  h im  a n d  a  reasonab le  m an 's  
c o n d u c t w ould  be  to  d isc lose  th a t  fac t to  U p asen a  w ho is the  
so n  of th e  deceased , a t  th e  ea rlie s t oppo rtun ity . We have 
a lread y  e n te r ta in e d  a  se rio u s  d o u b t a s  to th e  tru th fu ln e ss  
of th e  u tte ra n c e s  m ade  to  U p asen a  a n d  the  testim on ia l 
t r u s tw o r th in e s s  o f t h a t  w itn e s s . T a k in g  th is  fac to r in  
co n ju n c tio n  w ith  W eerasek era ’s c o n d u c t in  n o t inform ing 
U p a se n a  of th e  id en tity  of th e  a s sa ila n t  c a s t a  se rious  d o u b t in 
o u r  m in d s  a s  to  th e  veracity  of W eerasek e ra ’s evidence to the  
effect th a t  th e  d eceased  m ade  a  dying d ec la ra tio n  to him .

In  fact in a s m u c h  a s  a  dying d ec la ra tio n  is ad m itted  on the  
b a s is  of n ec ess ity  a n  ob ligation  lies o n  th e  lea rn ed  tria l Ju d g e  
to  d irec t th e  ju ry  to  be on  its  g u a rd  to sc ru tin ize  all th e  relevant 
su rro u n d in g  c irc u m sta n c e s . V ide D ua, J  in  Taptnder Singh u. 
S ta te  o f  Punjabi61. H ence we ta k e  th e  view th a t  th e  second  an d  
th ird  g ro u n d s  u rg ed  by th e  lea rn ed  c o u n se l for the  accused - 
a p p e lla n t s ta n d  in  good s te a d  a n d  ca rry  sufficien t w eight to 
v itia te  th e  conviction.

T he lea rn ed  S en io r S ta te  C o u n se l su b m itte d  to  C ourt th a t  
even  if th e  dying d ep o sitio n s  a re  d isreg a rd ed  ye t th ere  w ere
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h is  ap p lica tio n  w as  re jected , s in ce  h e  w a s  a  m em b er of th e  
clergy.

T here  is n o th in g  in  th e  g aze tte  no tifica tion  o r in  th e  law  
d isqualify ing  th e  m em b e rs  o f th e  clergy from  serv ing  in  th e  
Public Service. They a re  in  th e  c irc u m sta n c e s , en titled  to  th e  
p ro tec tio n  re la tin g  to  e q u a l tre a tm e n t  g u a ra n te e d  by  A rticle 
12(1) o f th e  C o n stitu tio n . Indeed  L earned  C o u n se l for th e  
re sp o n d e n ts  p roperly  co n ced es  th a t  th e re  h a s  b e e n  a  v io la tion  
of p e titio n e r’s  fu n d a m e n ta l r ig h ts  g u a ra n te e d  by  A rticle, 12(1) 
of th e  C o n stitu tio n , a lth o u g h  h e  d id  ex p re ss  c o n cern  a b o u t  th e  
a p p ro p ria te n e ss  of a  m em b er of th e  clergy fu n c tio n in g  a s  a n  
o rd in a ry  pub lic  officer.

In  th e  c irc u m s ta n c e s , w e d ec la re  th a t  th e  p e titio n e r’s 
r ig h ts  u n d e r  A rticle 12(1) o f th e  C o n s titu tio n  hav e  b e e n  
violated. We m ad e  o rd er th a t  th e  S ta te  sh a ll pay  a  s u m  of 
Rs. 2 5 ,0 0 0 /-  a s  c o s ts  to  th e  pe titioner.

W UETUNGA, J .  I agree.

BANDARANAYAKE, J .  - I agree.

R elief Granted.


