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Indian and Pakistani Residents (Citizenship} Act, No. 3 of 1949— Section 6 (2) (ii) 
as amended by Act No. 45 of 1952—Difference between “ non-residence ”  and  
“ occasional absence ”— Residence of wife or child—Need not necessarily 
commence prior to the period exempted owing to war conditions.

Tho failure o f a  wife or child of an  applicant for citizenship to  commence 
residence in Ceylon w ithin twelve months of m arriage or b irth , as required by- 
section C (2) (ii) o f tho Indian  and Pakistan i R esidents (Citizonship) Act, i f  
shown to havo beon attribu tab lo  to  tho war conditions montionod in  tho clause 
added to  th a t  soction by  A ct No. 45 of 1052, comes w ith in  tho scope of the 
exception granted  by  th a t  clause. In  th a t clauso the L egislature had in mind,, 
no t merely in terruptions of residence, bu t non-residence, which includes a failure 
to  commence residence within the stipulated timo.

A .X jL P P E A L  u n d er S ec tio n  15 o f  tho In d ia n  an d  P a k is ta n i R esidents- 
(C itizenship) A ct.

S .  S h a rv a n a n d a , for  th e  ap plican t-app ellant.

R . S .  W a n a su n d e ra , Crown Counsol, for th e  resp on d en t.
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S ep tem b er 8, 1955. F ernando, J .—

T h e  appellan t is  an  ap p lican t for registration as a citizen under th e  
In d ia n  an d  P akistan i R esid en ts (Citizenship) A ct. . H is application  
h a s  b een  refused on  th e  ground th a t  ho failed to  prove :—

(а ) th a t  h is w ife w as resident in  Ceylon, w ithout absenco exceed ing
12 m onths on  an y  single occasion , during the period Ja n u a ry  1, 

. 1939 to  Septem ber 1950 ;
(б) th a t  h is  child L uchinanjee w as resident in  Ceylon during th e

period N ovem ber 1942 to  Septem ber 1950; and
(c) th a t  h is child E su fa lly  w as resident in  Ceylon during th e  period

M ay 1946 to  M arch 1950.

T h e  ap pellan t married in  1927 ; according to  him , his wifo m ade a v is it  
to  C eylon  in  1929 returning to  In d ia  in  1932 and again camo to  C eylon  
in  1938 and returned to  In d ia  in  1941. Thereafter the w ife returned  
aga in  to  C eylon in  January  1946, h aving  remained in India  u n til thon  
o w in g  to  difficulties arising from  w ar conditions. The elder ch ild  w as 
b orn  in  In d ia  on  N ovem ber 29, 1941, and  the younger child on M ay 17, 
1945, a lso  in  I n d ia : both  children cam e to  Ceylon in 1946 w ith  their  
m other.

I n  regard tcTthe residence o f  th e  w ife th e  D ep uty  Commissioner d id  not  
b e l i e v e t h a t  the w ifo cam e to  C eylon on 1st January 1939 and  le ft  
C eylon  for Ind ia  in  J u n e  or J u ly  1941 ” . Dr. Subram aniam , retired  
P ro v in c ia l Surgeon, Jaffna, issued  a  certificate to  the effect th a t  th e  
a p p lica n t’s  fam ily  wero treated  b y  h im  between 193S and 1941, but, 
in  g iv in g  evidence, he sta ted  th a t h e  could  n o t say  that the fam ily  recoived  
trea tm en t from  h im  continuously  during th a t period and could n o t be 
■precise ab ou t their v is its  to  h is D isp en sary . B u t he clearly rem em bered  
•that th e  w ife had  been  in  C eylon before 1941 and “ w ent to  In d ia  for her 
•first confinem ent ”— a  p iece o f  ev id en ce w hich entirely escaped th e  n otice  
o f  th e  D ep u ty  C om m issioner. A n  A ccountant and A uditor, Mr. R am  
M o o rth y , vouched  for th e  presence o f  th e  applicant’s wife in  Jaffna during  
th o  y ea rs  1939 to  1941, b u t h is  ev iden ce is not even  referred to  b y  th e  
resp on d en t. I n  th e  circuinstancos, Crown Counsel could m ako no  
a tte m p t to  support th e  finding th a t  tho wife was not resident during  
th e  q u a lify in g  period.

I n  so  far a s  the children are concerned, there is  noth ing to  contrad ict 
th e  ap p lican t’s evidenco th a t  th e y  first cam e to  Ceylon in  January' 1946  
an d  th a t  th e y  h ave been  in  C oylon “ uninterruptedly ” since th en . 
B u t  Crow n Counsel h as argued th a t, in  th e  case o f tho elder child, tho fact  
th a t  h e  d id  n o t com m ence to  reside in  Ceylon on a date earlier th an  
N o v e m b e r  29, 1942, is fa ta l to  th e  application. The point thu s raised  
is apparently' o f  first in stance, an d  requires considered exam in ation .

P aragraph  (ii) o f  su b-section  2 o f  S ection  6 o f  tho A ct (as am ended in  
1952) requires th e  .app licant to  p rove th a t “ each m inor child w as u n ­
in terru p ted ly  resident in  C eylon from  a  d a te  not later than  th e  first 
a n n iversary  o f  h is b irth ” , an d  th e  requirem ent was clearly not satisfied  
i n  th e  case o f  tho elder ch ild  o f  th e  applicant. B u t th is paragraph
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h a s  to  bo read togeth er  w ith  tho  re levant in tc ip rc ta tio n  clauses in  
th e  sam o s e c t io n :—

“ F or tho purposes o f  th e  p reced ing  paragraph (2) (ii) , th e  co n tin u ity  
o f  residence o f  tho w ife or a  m inor child  o f  an applicant shall n o tw ith ­
stand in g  her or h is  occasion a l absen ce from Ceylon be d eem ed  to  h a v e  
been uninterrupted  i f  su ch  absen ce d id  not on an y  ono occasion  ex c eo d  
tw e lv e  m onths in  d uration .

F or  tho purposes o f  tho  p reced in g  paragraph (2) (ii), th o  co n tin u ity  
o f  residence o f  tho  w ife  or a  m inor child o f  an  ap p lican t sh a ll n o t  bo 
deem ed to  h av e been  in terrup ted  b y  reason th a t sh e or he w as n o t  
resid en t in  Ceylon during tho period  com m encing on D ecem ber 1, 1941, 
an d  ending on D ecem ber 31 , 1945, or during an y  part o f  th a t  poriod, 
i f  th e  Com m issioner is  sa tisfied  th a t sh e or h e did  n o t reside in  Coylon  
during th a t period  or p art th ereo f ow ing to  apprehension  o f  en em y  
a ction  in  or ag a in st C eylon  or ow ing to  special d ifficu lties caused  
b y  th e  ex isten ce o f  a  s ta te  o f  w ar.”

T h e conten tion  o f  Crown C ounsel is  th a t these tw o clauses are in tonded  
o n ly  to  excuse in terrup tions o f  a  period  o f  residence w hich h as a lready  
com m enced  and p rovid e no  excu se  for an y  d elay  in  com m encing residence  
a t  or before th e  beg in n ing  o f  th e  qualify ing period : hence, in  th e  case o f  
th e  elder child, there is  n o  excu se  under su b -se c tio n  (3) for th e  fa i lu re  t o  
com m ence a residence on  or beforo N ovem ber 29, 1942. Crown C ounsel’s  
con ten tio n  is  clearly  correct in  regard to  the a v a ilab ility  o f  th e  first 
o f  these clauses. S ection  6 (2) (ii) p ostu la tes com m encem ent o f  residence  
w ith in  tw elve m on th s o f  m arriage (in th e  case o f  a  w ife) and  w ith in  
tw e lv e  m onths o f  b irth  (in  th e  case o f  a  child). S ince an  in terva l o f  
tw e lv e  m onths is a lread y allow ed  in  th a t section  during w hich  th e  w ife  
or child  should h a v e  arrived  in  C eylon, it  w ould be unreasonable for tho  
L egisla tu re to  perm it furth er d elay  in  arrival w ithou t there being som e  
sp ec ia l reason for th e  furth er delay . The first o f  th e  “ in terp reta tion  ” 
clau ses w hich I  h a v e  se t  ou t above contains a  con cession  for  
w h ich  no reason  is  a ssigned , an d  does n ot afford an  oxcuso for 
d e la y  addition al to  th e  d e la y  p erm itted  in  th e  su b sta n tiv e  require­
m en t. T he language o f  tho  first provision  m akes the m atter c le a r : 
th e  continuity'' o f  residenco sh a ll be deem ed to  bo uninterrupted  n o tw ith ­
sta n d in g  occasion al absen ce “  i f  such  absence  d id  i<ot on  a n y  occasion  
exceed  tw olve m onths in  duration  ” . W hile an interruption  o f  residence  
b y  a  v is it  to  Ind ia  w ould  clearly  be “ occasional absence ” from  C eylon, 
tho  circum stance th a t a  w ife  or ch ild  d id  n ot arrive in  C eylon and  com ­
m en ce residence before th e  stip u la ted  d a te  cannot properly be referred to  
a s  absence, and still less as o cca sio n a l absence.

T o  turn  now  to  th e  second  “ interpretation ” c la u s e :— “ T he  
con tin u ity  o f residence . . . .  o f  a m inor child sh a ll n o t  be 
d eem ed  to  have been  in terrup ted  b y  reason th a t h e w a s  n o t re s id e n t  
in  C eylon during . . . . .  (the w ar period) i f  th e  C om m issioner is  
sa tisfied  th a t he d id  n o t r e s id e -in  C eylon during th a t poriod ow in g  to  
(war. conditions) ” . T he leg isla tu re here has in  m ind  n o t o cca sio n a 1 
a b sen ce  or m ere in terrup tions o f  a  period  o f  residence, but n o n -re s id e n te
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■during th e  w ar period, an  expression  which can fa irly  include a n y  failure  
to  reside a ttr ibu tab le to  war conditions, w hether o r n o t th e  period  of 
non-residence con stitu ted  an  interruption o f  a  period  o f  residence.

T he m atter can in  m y  opinion bo expressed  in  an other w ay. In  order 
th a t  th e  requirem ent in  Section  6 (2) (ii) can operate aga in st th e  p resen t 
ap p lican t, th e  Com m issioner has to  sa y  to  him  “  you r ch ild  w as n o t  
uninterrupted ly  resid en t during tho period N ovem ber 1942 to  Septem ber  
1950, f o r  the rea so n  th a t the ch ild  d id  not- reside  in  C ey lo n  f r o m  N o vem b er  
1 9 4 2  u n ti l  J a n u a r y  1 9 4 6  ” . B u t th e  second in terp retation  clause  
prevents th e  C om m issioner from assigning such  a reason, because it  
exp ressly  provides th a t  f o r  the p u rp o se s  o f  S ection  6  (2) (i i ) th a t  is  n o t  a  
reason on  accoun t o f  w hich  th e  continu ity  of residence can  bo treated  as  
in terrupted . I  am  therefore o f  opinion th a t th e  concession  granted  
b y  tho second  interpretation  clause se t ou t ab ove is  ava ilab le  in  th e  case 
o f a  w ife or ch ild  where the failure to  com m ence residcnco before the  
first anniversary o f  m arriage or birth is to  be excu sed  on tho grounds 
se t  ou t in th a t clause.

The appeal has therefore to  bo allowed, and th e  case rem itted  to  the  
Com m issioner so le ly  for th e  purpose of satisfy in g  h im self w heth er the  
non-residence o f  th e  w ife  and m inor child o f th e  ap p lican t betw een  1941 
and  1946 w as due to  circum stances spjcified in  th e  second  in terp retation  
clause. I f  he is so  satisfied, th e  Commissioner w ill m ake th e  necessary  
order under S ection  10 o f  the A ct.

T he applican t is en titled  to  costs fixed a t B s . 105.

S ansont, J .— I agree.
A p p e a l a llow ed .


