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THE K ING  v. JOHANIS e t  el.

1—M. C. K alutara, 14,942.

M u rd e r— P le a  o f  su d d e n  f ig h t u p o n  a  su d d e n  quarrel— C ircu m sta n ces  b r in g in g  
th e  ca se  w i th in  th e  e x c e p tio n  p r o v e d — J u r y  in  d o u b t a s to  v ie w  th e y  
sh o u ld  ta k e — E x c e p tio n  4  to  P e n a l C o d e , s. 294.

W here, in  a ch a rg e  o f  m urder, e x cep tio n  4 to  se c tio n  294 o f  th e  P e n a l  
C ode i s  p lea d ed  o n  b e h a lf  o f  an  a ccu sed  an d  c ircu m stan ces a re  in  
e v id e n c e  w h ic h  b r in g  th e  ca se  w ith in  th e  ex c e p tio n  and  w h ic h  th e  J u ry  
regard  as h a v in g  b e e n  p roved , th e y  m ay  o r 'm a y  n o t h o ld  th a t th o se  
c ircu m sta n ces e s ta b lish ed  th a t  th e re  w a s a su d d en  figh t u p on  a  su d d en  
q u arrel an d  th a t  th e  accu sed  d id  n o t ta k e  u n d u e  a d v a n ta g e  o f  it.

In  su ch  a ca se  th e  p r in c ip le  la id  d o w n  in  T h e K in g  v .  J a m es  
C h a n d ra se k e r e  (44  N . L . R. 97) d o es  n o t app ly .

I t  is  o n ly  i f  th e y  a re  in  d ou b t as to  w h e th e r  th e y  sh ou ld  or sh o u ld  
n o t h o ld  th a t  c ircu m sta n ces e x is te d  w h ic h  b rou gh t th e  case w ith in  th e  
.exception , th a t th e  e x is te n c e  o f  su ch  c ircu m sta n ces can n ot b e  h e ld  proved .

THIS w as an application for leave to appeal on the facts from  a  
conviction by a Judge and Jury.

M. M. K um arakulasingham , for appellants.

H. W. W eerasooriya, C.C., for respondent.
\ r

February 1, 1943. Hearne J.—
The first accused w as found gu ilty  of the murder of P. V. A giris alias 

K alenis and the second accused of the abetm ent of “ th e offence aforesaid, 
w hich said offence w as com m itted in consequence of such abetm ent ”.

In supporting s the application of th e , first accused for leave to appeal 
Counsel argued that the verdict of m urder w as unreasonable for th e  
reason that, although th e accused did not g ive evidence, there w as am ple 
m aterial in  the prosecution case on w hich  the Jury could have found  
that the hom icide w as com m itted in. “ a sudden fight ”. In the course 
of his argum ent it w as pointed out that the p resid ing-Judge had not 
directed the Jury on  the law  relating to exception  4 of section 294 o f  the  
P en al Code or invited  them  to consider w hether a defence based upon  
the exception  arose out of the evidence. W e fe lt  that this om ission w as  
so closely related to th e application before us that it w as desirable to 
consider it and, although a point of law  w as thus raised in an application  
to  appeal on th e facts, a proceeding of w hich  this Court in  principle has 
disapproved, w e  gave leave for it to be argued.

The deceased alone w as in  a position to speak to all the circum stances 
w hich  preceded the infliction upon him  of fatal injuries* the nature of 
w hich le ft  no doubt of h is assailant’s m urderous intentions. Three 
statem ents a lleged  to h ave b een  m ade b y  him  and h is deposition to th e  
M agistrate w ere put in  evidence and Counsel directed our attention to
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variations in  w hat he said at. different times. A  fair summary of the  
prosecution case against th e first accused, based upon the dying 
statem ents and the deposition of the deceased, as w ell as the evidence 
of th e w itness, Em alin Nona, would be as follow s. Emalin Nona, the w ife  
of th e  deceased, told him  she had been abused by the first accused. 
This was in  their house w here the first accused also lived. The deceased 
questioned th e first accused, h is brother, w ho said that “ he was entitled  
to abuse her if  h e  so w ished ” or words to that effect. It is in doubt 
as to w hether th e deceased had spoken to h is brother in  the latter’s room  
or had done so  from the room in  w hich h e had been engaged in conversa­
tion w ith  his w ife. On com ing out of one or the other of these two- 
rooms the deceased heard a noise, w hich suggested to him  that a gun was 
being loaded. The first accused “ opened the door, of his room ” (this 
suggests he had been in his room by him self behind a closed door) and 
“ put th e  gun out ”. There is no suggestion that the- gun w as pointed  
at the deceased or that any attem pt w as m ade by the first accused to- 
shoot the deceased. The deceased “ held  the m uzzle, the gun w ent off, 
and seizing the first accused b y  one hand he wrenched and threw the gun 
aw ay ” w ith  the other. A  struggle took place, in  the course of w hich the  
deceased held  the first accused by h is neck. The latter asked Piyasena, 
th e second accused, to bring a knife, w hich he did. W ith this knife the  
first accused stabbed the deceased.

It w as conceded by Crown Counsel that the deceased m et his death  
in  th e course of a sudden fight and that prem editation on the part of th e  
first accused w as excluded by the evidence. These two facts being in  
h is favour the question arises of w hether the sudden fight w as “ upon a 
sudden q uarrel”. In the argument of Crown Counsel the sudden fight 
w as occasioned by the act of the deceased in dispossessing- the first 
accused of the loaded gun w hich he had in his hands, that he was entitled  
to  act' as he did assuming, as is very probable, he thought his life w as in  
danger and that th is in  itself could not be regarded as “ a sudden quarrel 
B ut even, Crown Counsel w ent on, if  the aggressive attitude adopted  
by the deceased When he questioned the first accused led  the latter, to  
load the gun and point it  beyond the door, and even  if the quarrel m ay be 
regarded as having started then and. continued till the “ gun incident ” 
occurred, so that it m ay be, said the sudden fight w as “ upon a sudden  
quarrel ”, th e  Jury, if  directed in accordance w ith  the judgm ent of th is  
Court in  The K in g  v . Chandrasekere (supra) could not have held that a  
defence based upon exception 4 of section 294 of the Penal Code had been  
proved. .. .

The subm ission that w as made w as that, as it  w as possible for the Jury  
to take two v iew s of the evidence only one of which, according to th e  
argument, could have led  them  to return a verdict o f culpable homicide, 
th e accused had le ft  in. doubt “ th e circum stances w hich  w ould  bring  
th e case w ith in  one of the exceptions ” and in consequence had not 
discharged the onus w hich section 105, read w ith  section 3 of the Evidence 
Ordinance, placed on him.

That, I  think, is a m isunderstanding of w hat w as decided in The K in g  v. 
Chandrasekere (supra). This case lays down that if  the existence o f  
circum stances w hich  w ould bring “ the case w ithin  one o f  the exceptions ”
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i s  involved  in  doubt, the ex istence o f those circum stances cannot be said to 
h ave been proved. It does not lay  .down that if  tw o possible v iew s  
m ay b e taken  of a se t  o f proved circum stances, th e  Jury is precluded  
from adopting e ith er  or those tw o view s. In fact, a s- it  appears to me, 
just as inevitab ly  as one cannot h ave one side of a sheet o f paper w ithout 
the other, there cannot be one v iew  of a m atter and n ot th e contrary  
view  as w ell. If, for instance, an accused rests h is defence upon  
exception 1 of section  294 of th e P en al Code, th e Jury m ay decide that 
h e has proved, w ith in  th e m eaning of proof in  section 3 of the Evidence  
Ordinance, the circum stances alleged  b y  him  and y et m ay hold  or not 
hold  that he lost h is self-control in  consequence' o f the provocation  
to w hich h e  w as subjected. S im ilarly, w hen  circum stances are in  
ev id en ce  w hich  the Jury regard as having been  proved, thay m ay or m ay  
not hold that those circum stances established that there w as a sudden  
fight, upon a sudden quarrel, and that the accused “ did not take undue 
advantage, &c.”. It is on ly  if they  are in  doubt as to w hether they  
should or should not hold  that circum stances existed  w hich  brought th e  
case w ith in  exception  4 of section  294 of th e Penal Code, that the  
existence of such circum stances cannot be said to h ave been proved.. 
Even if  tw o v iew s are possib le  th ey  m ay h ave no doubt as to w hich  of 
these v iew s they prefer to take on the basis of probab ility .

In our opinion, had the Jury been  invited  to consider the applicability  
o f exception 4 to the evidence of the case, th ey  m ay have found, as i t  w as  
open to them  to find, that th e accused w as not gu ilty  of th e offence of 
murder. A s th ey  w ere n ot so invited, w e  think that the first accused  
m ust have the benefit of the lesser verdict. The K in g  v. V idanelage L a n ty  \

In regard to the second accused, it  appears that if the first accused  
had been found gu ilty  of culpable hom icide th e  Jury, fo llow in g the 
learned Judges’s directions on  the law , w ould  probably have found him  
gu ilty  of an abetm ent of that offence.

W e set aside th e verdicts and sentences, and substitute in  respect of th e  
first accused a verdict o f culpable hom icide and in  respect o f th e second  
accused a verdict of abetm ent o f, that offence. The first accused is 
sentenced to ten  years’ rigorous im prisonm ent and the second to five years’, 
rigorous im prisonm ent.

S e t aside.


