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192P. Present: Fisher C.J. and Drieberg J.

RAMASAMY PILLAI v. VENGADASAMY.

440—D. C. Badulla, 4,470.

P r o m is s o r y  n o t e — H o ld e r  a s  a g e n t  o f  a n o th e r — A c t i o n  b y  h o ld e r — D e a th
o f  p r in c ip a l  b e f o r e  tr ia l— C iv il  P r o c e d u r e  C o d e , s .  547 .

A  prom issory  n ote ' w as g iven  to  A  as agen t o f  B . A  sued the 
m ak er on  the n ote . A fte r  the  institu tion  o f  the action  and before 
the date o f  tria l B  d ied.

H e l d ,  that the  action  w as m ain ta in a b le  by  A  as holder o f  the note.

H e l d ,  fu rth er , A  w as n ot entitled  to con tin ue the action  till 
ad m in istra tion  had  been  taken ou t to  B 's  estate.

^ ^ P P E A L  from a judgment of the District Judge of Badulla.

. Plaintiff sued the defendant for the recovery of a sum of 
Rs. 5,981.25 on a promissory note. It appeared that the plaintiff 
in taking the note acted as the agent of one Sinnatambia Pillai, 
whose power of attorney he held and to whom the money was due 
from the defendant. Sinnatambia Pillai died after the action was 
brought and before the date of trial. The learned District Judge 
held that the action was not maintainable as the plaintiff's agency 
terminated with the death of Sinnatamby Pillai and because his 
estate had not been administered.

H. V. Percra (with Rajakariar), for plaintiff appellant.

H. H. Bartholomeusz, for defendant, respondent.

July 9, 1929. D rieberg J.—

The appellant sued the respondent on a promissory note for 
Rs. 5,981.25 made in his favour by .the respondent. The respond­
ent said that the note was a forgery and denied that he received 
consideration on it from the appellant. Issues were framed on 
these points and evidence was led on both sides.

The learned District Judge later delivered judgment dismissing 
the action. He did not give his finding on the issues of fact, but 
based it solely on an issue which he had framed, viz., “  Is this action 
maintainable at law by the plaintiff ? ”  He says that he framed 
this issue as it appeared from the evidence that in taking the note 
the appellant acted as the agent of Sinnatambia Pillai, whose
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power of attorney he held, the note being taken for money due to 1*29* 
Sinnatambia Pillai. Sinnatambia Pillai died after the action was j.
brought and before the day of trial. The trial Judge was of opinion -----
that the action was not maintainable for the reason that the agency 
of the appellant ended on the death of Sinnatambia Pillai and also v. Vengada- 
on the ground that his estate was unadministered (section 5 4 7  of the samy 
Civil Procedure Code). For these reasons he dismissed the action.

It is a fact that the note was given to the appellant for money 
due to Sinnatambia Pillai when the appellant was his agent. Full 
particulars of the making of the note are set out in the affidavit 
of the appellant dated October 10, 1927.

The first of the reasons given by the learned District Judge is not 
a good one. Though the appellant acted as the agent of Sinnatambia 
Pillai he took the promissory note in his own name and is the holder 
of it. An action on a promissory note can be brought only by the 
holder of it, and the holder is the payee or the indorsee, or the bearer 
of it if it is one payable to bearer (section 2, Bills of Exchange 
Ordinance, 1927). On the death of the holder his title to the note 
and the right of action on it passes to his executor or administrator 
(C. R. Matara No. 548 (Full Bench) '). Sinnatambia Pillai or his 
legal representative could have become the holder of the note by 
obtaining the indorsement of it by the appellant or by compelling 
by action the indorsement of it, but the death of Sinnatambia Pillai 
could not deprive the appellant of his position as the holder of the 
note and his right of action on it.

From the appellant’s affidavit dated October 10, 1927, it is clear 
that he brought the action for the recovery of money due on the 
note to Sinnatambia Pillai, and this being so the action must now be 
regarded as one for the recovery of property belonging to Sinnatambia 
Pillai’s estate and is therefore subject to the provisions of section 547 
of the Civil Procedure Code. I  am not aware of a similar case, 
but it can make no difference by whom an action is brought if the 
object of it is that stated in section 547. The primary object of 
section 547 is to protect the revenue (Wood Benton J. in Hassen 
Hadjiar v. Levana Marikar 2).

The action, however, should not have been dismissed, but the 
appellant is not entitled to continue the action until grant of 
probate or letters of administration (Alagakawandi v. Muttumal s).

The order of dismissal is set aside. No further steps can be 
taken in the action by the appellant until grant of probate or letters 
of administration of the estate of. Sinnatambia Pillai, and any step 
thereafter must be after notice to the legal representative of 
Sinnatambia Pillai.

1 {1899) Koch’s Reports 38. * (1912) 15 N . L . R. 275.
• (1920) 22 N. L . R. 111.
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D r ie b e r o J.

Ramaeamy
Pillai

v. Vengada- 
samy

1929. Mr. Pel-era asked that leave should be given to the appellant to 
withdraw the action if he so desires. As this would ordinarily 
have the effect of barring another action on the note by the legal 
representative, the appellant should not be allowed to withdraw 
the action except with the consent of the legal representative, 
who will be able to secure the interests of the estate by requiring 
that the withdrawal should be with leave to re-institute.

The question of costs in the lower Court and of this appeal 
will be decided by the Judge who finally disposes of this action.

Fisher C.J.—I agree.

Set aside.


