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Present: Lasce l l e s C.J . 

M A R T I N et al. v. H A T A N A et al. 

482—G. B. Kegalla, 9,574. 

Obligations of a panguwa of a nindagama to render services—Indivisible 
obligation. 

The obligation of the tenants of a panguwa of a nindagama t o 
Tender services is i n the nature of a n indivisible obligation, and" 
therefore the liability t o pay the commuted dues is also indivisible. 

f | T H E fac t s appear sufficiently from the judgment . 

Bawa, K.C., for de fendants , appel lants . 

H. Jayewardene, for plaintiffs, respondents . 

Cur. adv. vult. 

January 2 3 , 1913 . LASCELLES C.J.—. 

This is an appeal from a j u d g m e n t of t h e Commiss ioner of R e q u e s t s 
of Kega l la awarding t h e plaintiffs R s . 25 .40 as damages for t h e 
va lue of services d u e b y t h e defendants as t h e proprietors of a 
n i n d a g a m a k n o w n as t h e Bandaragama Nindagama. The l iabil it ies 
of the de fendants as t e n a n t s of t h e n indagama are, as the' C o m ­
miss ioner points out , res judicata b y reason of the judgment in C. R . 
Kegal la , .7,454, t o w h i c h all t h e defendants but t h e fourteenth 
de fendant , w h o is the successor in t i t le of s o m e of t h e defendants , 
were part ies . 

I n t h e pet i t ion of appeal and on t h e arguments points are raised 
w h i c h are outs ide t h e i s sues . N o quest ion w a s raised in the i s sues 
as t o not ice , b u t , as a m a t t e r of fact , there is s o m e ev idence of 
not ice , and, as W e n d t J . observed in C. R . N o . 7 ,454, s l ight ev idence 
of not ice i s sufficient. 

T h e n t h e quest ion of d a m a g e s is raised. B u t n o i ssue w as framed 
o n th i s point , and t h e case appears to h a v e gone t o trial on t h e 
foot ing that R s . 25 .40 , t h e s u m for wh ich t h e services had been 
asses sed by t h e Commiss ioner for t h e purpose of perpetual c o m ­
m u t a t i o n , w a s a reasonable figure. .This i s an a m o u n t wh ich it w as 
c o m p e t e n t for t h e Court t o award as d a m a g e s under sect ion 25 of 
Ordinance N o . 4 of 1870. T h e quest ion whether t h e services are 
divis ible w a s raised in t h e answer of t h e fourteenth defendant and 
in t h e third i s sue . T h e posi t ion of t h e fourteenth defendant is t h a t 
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if t h e de fendants are l iable , h i s c o m p a n y i s n o t l iable t o p a y m o r e 
t h a n w h a t i s proport ionate t o t h e share of l a n d o w n e d b y h i s 
c o m p a n y . 

On th i s po int w e h a v e b e e n referred t o t h e dec i s ion of t h i s Court 
in C. R . Ratnapura , N o . 2 8 4 , 1 w h e r e i t w a s h e l d t h a t e a c h of t h e 
ni lakarayas of a p a n g u w a w a s l iable o n l y for a share of t h e serv ice 
w h i c h i s proportionate t o h i s share i n t h e p a n g u w a . A f e w m o n t h s 
la ter th i s dec i s ion appears t o h a v e b e e n fo l lowed i n C . R . K a n d y , 
4 , 5 3 3 . 2 B u t t h e s e dec i s ions , a s t o t h e s o u n d n e s s of w h i c h I 
confess t h a t Z h a v e considerable doubts , do n o t appear t o h a v e b e e n 
fol lowed in recent years . I n Asmadale v. Weerasuriya s m y brother 
Pereira he ld t h a t t h e obl igat ion of t h e t e n a n t s of a p a n g u w a of a 
n i n d a g a m a t o render services i s i n t h e na ture of a n indivis ible 
obl igat ion, and therefore t h e l iabil i ty t o p a y t h e c o m m u t e d d u e s i s 
a lso indivis ible . I n Ratwatte v. Polambegoda,* t h e q u e s t i o n w h e t h e r 
t h e l iabi l i ty of t h e t e n a n t s w a s or w a s n o t jo int and severa l w a s i n 
i s sue . T h e Commiss ioner of R e q u e s t s h e l d t h a t t h e p a n g u w a w a s 
t h e un i t of contribution, a n d t h a t t h e l iabi l i ty w a s jo int a n d several . 
Lawrie" J . in h i s j u d g m e n t d id not express ly dea l w i t h th i s po int , 
b u t t h e inference I th ink i s t h a t h e concurred i n t h e propos i t ion 
of l a w la id d o w n b y t h e Commiss ioner . 

I n v i e w of t h e s e authori t ies , w h i c h represent t h e v i e w c o m m o n l y 
he ld as t o t h e obl igation of t h e t e n a n t s of a p a n g u w a , a n d o n a c c o u n t 
of t h e pract ical difficulty of distr ibut ing t h e l iabi l i ty , I th ink t h a t 
t h e dec is ion in C. R . R a t n a p u r a , N o . 2 8 4 , i s o n e w h i c h m i g h t 
properly b e reconsidered b y a Col lect ive Court w h e n t h e q u e s t i o n 
c o m e s u p in a su i table form. B u t in t h e present c a s e i t i s n o t 
neces sary t o take th i s course . T h e act ion is one for d a m a g e s u n d e r 
sect ion 2 5 of Ordinance N o . 4 of 1870, a sec t ion w h i c h c learly 
enables t h e proprietor t o s u e t h e holders of t h e p a n g u w a co l l ec t ive ly . 
I fail to s e e t h a t under th i s s ec t ion i t i s o p e n for o n e of t h e t e n a n t s 
t o c l a i m t h a t h i s l iabi l i ty should be restr icted t o an a m o u n t of 
d a m a g e s w h i c h is proport ionate t o h i s ho ld ing in t h e p a n g u w a . T o 
al low t h i s c l a i m wou ld be inequi table t o t h e proprietor, for t h e 
proportionate share of e a c h t e n a n t could n o t b e ascerta ined w i t h o u t 
a survey and probably a va luat ion , t h e cos t s of w h i c h , in c a s e s 
l ike the present , wou ld far e x c e e d t h e w h o l e amount^of d a m a g e s . 
W h a t e v e r m a y b e t h e l a w as t o t h e divis ibi l i ty of t h e l iabi l i ty t o 
render serv ices , or t o p a y t h e c o m m u t a t i o n for serv ices , I th ink 
t h a t w h e n i t c o m e s t o recovering d a m a g e s , i n a c a s e w h e r e t h e 
l iabi l i ty h a s n o t b e e n apport ioned, t h e d a m a g e s are recoverable 
from t h e tenants , jo int ly . 

. T h e appeal , I . th ink, shou ld b e d i s m i s s e d w i t h c o s t s . 
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Appeal dismissed. 
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