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J . A . J A N E  N O N A , A p p e lla n t, and N . L . D T .N G IR I- 
M A H A T M A Y A  et al., R e s p o n d e n ts

S. C. 570)GG (F)— D. G. AvissaiccUa, 9745jP

Partition action—Plaintiff's title—llcguirancnl oj a full and comprehensive pedigree.

In a partition action l-lio plaintiff must sot out his titlo fully. “  It is tho 
duty of a plaintiff in a partition action to sot out to tho host o f his bnowloilgo 
and ability a full and cumprohonsivo pedigroo showing tho devolution o f titlo 
with roforonco to all tho deeds o f sale on which titlo is allogod to havo passed. 
In view o f tho very far reaching consequences of a dccroo unilor tho 1’artition 
Act, a Court should not assist a plaintiff who cit-hor through carolossnoss or 
indifference does not place ljoforo tho Court ovidcnce which should bo available 
to him. ’ ’

s P P E A L  fr o m  a  ju d g m e n t  o f  th e  D istr ict  C ou rt, A v is sa w c lla . 

Frederick W. Obeycsckere, f o r  th e  1st defen d  a n t -a p p c lla n t . 

Ralph de Silva, f o r  th e  p la in tiff-resp on d en t.

Cur. adv. vull.

J u ly  10, 196S. S m n iA X R , J .—

-T h is ivas a  p a r t it io n  a c t io n  fo r  th e  la n d  d e p ic te d  in  P la n  (P I )  w h ich  
th e  p la in tiff  ca lle d  “  B cre n n e w a tta  ” , “ p resen tly  k n o w n  as  ‘P a h a la - 
v a t t a  ’ ”  a c c o rd in g  t o  th e  p la in t.

I  m u st sta te  h ere  in v iew ' o f  certa in  su bm ission s m a d e  in  th e  cou rse  o f  
th e  ap pea l, th a t  it  is th e  d u ty  o f  a p la in tiff in  a p a r t it io n  a c t io n  to  se t o u t  
t o  th e  b es t o f  h is k n o w le d g e  a n d  a b ility  a  full an d  c o m p r e h e n s iv e  p ed igree  
s h o v in g  th e  d e v o lu t io n  o f  t it le  w ith  re feren ce to  a ll th e  d e e d s  o f  sa le  o n  
w h ich  title  is a lle g e d  t o  h a v e  passed . Jn view' o f  th e  v e r y  fa r  rea ch in g  
con sequ en ces  o f  a  d e c r e e  u n d e r  th e  P a rtition  A c t ,  a  C o u r t  sh o u ld  n o t  
assist a  p la in tiff  w h o  c ith e r  th rou g h  carelessness o r  in d iffe r e n c e  d o c s  n o t  
p la ce  b e fo re  th e  C o u r t  e v id e n c e  w h ich  sh ou ld  be a v a ila b le  t o  h im .

T h e  p la in t in  th is  ca se  a v e rre d  th a t  th e  orig ina l ow n ers  w e re  S im a  a n d  
S ethu . S im a le f t  4  c h ild re n , a n d  th e  p la in t iff  c la im e d  c e r ta in  u n d iv id e d  
shares u n d er  tw o  o f  th e  ch ild ren , ba sin g  his cla im  on 2 d e e d s , P 2  a n d  P 3 , 
w h ich  re ferred  t o  t h e l a n d a s “ B e r e n n e w a tta ” . T h e  o t h e r  t w o  c h ild re n —  
th e  p ’.a in t a v e r re d — “ a r e  a lleg ed  to  h a v e  s o l d ”  t o  t w o  o th e r  p erson s  
w h o  “ are  a lleg ed  t o  h a v e  s o ld  ”  to  th e  1st d e fe n d a n t . S e th u ’s 1 /2  
share is a lso  “ a lle g e d  t o  h a v e  s o ld ”  to  T h cn h a m j', w h o  in  tu r n  is  “ a lleged  
t o  h a v e  s o ld ”  t o  th o  1s t  d e fe n d a n t. O ne can  h a r d ly  d e s c r ib e  th is  as a 
sa tis fa c to ry  s ta te m e n t  o f  th e  d e v o lu t io n  o f  tit lo .
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T h e  1st d e fe n d a n t  file d  answ er d e n y i n g 't h a t  th e  la n d  w a 3 ca lled  
“  B e rcn n e w a tta  ” — t h a t  th e  deeds p le a d e d  b y  th e  p la in t i f f  w ere  n o t  

a cted  u p o n  in  r e la t io n  t o  th e  lan d  su rv ey ed , a n d  th a t  th e  p la in t if f  d id  n o t  
h ave  e v e n  a  d a y ’s  p o sse ss io n  o f  th e  co rp u s . S h e  c la im e d  th e  en tire  
land  sh ow n  in  P I  a n d  a n o th e r  p ortion  to  th e  W e s t  s h o w n  as  L o t  2 in  
her P la n  1D 1 o n  a n  entirely different title a n d  o n  p r e s c r ip t iv e  p ossess ion  
I t  is id le  th e r e fo r e  f o r  th e  p la in tiff  to  p r e te n d  th a t  h e  d id  n o t  realise 
the im p o r ta n ce  o f  p r o v in g  ( i f  such  w as th e ease ) th a t  th e  1s t  d e fe n d a n t o r  
her p re d e ce sso rs  h a d  p u rch a se d  from  p erson s se t o u t  in  h is  p ed igree .

T h e  1st d e fe n d a n t  p le a d e d  th at o n e  R o s l j 'n  K o c h  a n d  a n o th e r  w ere 
th e or ig in a l o w n e r s  o f  th e  en tire ty  d e p ic te d  in  P la n  1 D 1 , th a t  th e y  
possessed  it  a s a  s e p a r a te  e n tire ty  from  1920 t o  19 42  a n d  th a t  th e y  s o ld  
th at e n t ir e ty ]o n  1 D 2  o f  1942 to  C. M . G . F e r n a n d o  a n d  F . E . F ern a n d o , 
w ho o n  1D 3 o f  1951 s o ld  to  M . d e  M el a n d  M rs. B . M . d o  M el, w h o  on  
1D 4 o f  1952 s o ld  t o  h er . S h e  said th a t  sh e  h e r s e lf  p o sse sse d  th e  land  
since 1943 u n d e r  h e r  px-edccessors in  title  a n d  c o n t in u e d  t o  d o  so  a fte r  
she p u rch a se d  f r o m  th e m .

. T h e  case  h a d  c o m e  u p  fo r  trial o n  7 .3 .GO, a n d  th e  p o in t  o f  c o n te s t  w as 
w hether th e  1 s t d e fe n d a n t  w as en titled  to  th e  e n t ir e ty . T h e  p la in t iff  
gave ev iden ce!--'’ H e  m a d e  n o  e ffort to  sh o w  th a t  th e  1 s t d e fe n d a n t o r  
an jr o f  h er  p r e d e ce s s o r s  in  t it le  h ad  p u rch a sed  fr o m  a n y  p e r s o n  o r  p erson s 
set o u t  in  h is  p e d ig r e e . I n  th e cou rse  o f  th e  p la in t if f 's  e v id e n ce  it  w as 
fou n d  th a t  t w o  o f  t h e p la in t i f f ’s sisters t o  w h o m  lie  h a d  n o t  a llo tte d  r igh ts  
in  th e  p e d ig re e  w e re  e n t it le d  to  righ ts i f  th a t  p e d ig r e e  w a s co rre ct , a n d  

so  th e  case  w a s  p u t  o f f .

O n  th e  n e x t  t r ia l d a te , so m e  7 m on th s la ter , th e  p la in t i f f  g a v e  e v id e n ce  
again. S till h e  m a d e  n o  e ffo r t  w h atsoever to  sh o w  th a t  th e  1s t  d e fe n d a n t ’ s 
righ ts t o  th is  la n d  (w h ic h  h e  con ced ed ) w ere in  a n y  w a y  c o n n e cte d  w ith  
the p e d ig re e  b e  p u t  fo rw a rd . In d eed  h is e v id e n c e  w a s  e v en  m ore  
vag u e  th a n  b e fo r e . H e  sa id  n oth in g  a b o u t  tw o  o f  th e  ch ild ren  o f  th e  
a lleged  1 /2  sh a r e  o w n e r  S im a , and in  rega rd  to  th e  o th e r  a lleged  ow n er  
o f  1 /2  sh are  S e th u , h e  sa id  th at th ose  in terests  “  d e v o lv e d  o n  th e  1st 
d e fen d a n t ” .

I  m u st sa y  th a t  e v e n  iu  an  u n con tcsted  ca se  th is  e v id e n c e  o f  d e v o lu tio n  
o f  t it le  can  h a r d ly  b e  con s id ered  su fficien t o n  w h ich  t o  b a se  a  decree.

In  th e  co u r se  o f  th e  1st d e fe n d a n t ’s e v id e n ce , a f t e r  se tt in g  o u t  h er  
title an d  s ta t in g  th a t  sh e  possessed the e n tire  c o r p u s  f r o m  1943, she a lso  
said th a t  th e re  h a d  been  som e “ a m ica b le  d i v i s i o n ”  b e tw e e n  R o s ly n  
K o ch  a n d  th e  p la in t i f f  as a  result o f  w h ich  K o c h  a n d  h is  su ccessors in 
title p ossessed  th e  e n tire  land  su rveyed , a n d  th e  p la in t if f  p ossessed  ou tsid e  
it  to  th e east. T h is  s ta te m e n t ca n n ot be  m a d e  u se o f  t o  s u p p ly  defic ien cies 
in  th e  p la in t if f ’s  ca se  a n d  ad va n ce  an  a rg u m e n t th a t  R o s ly n  K o ch  and  
the p la in t iff  a re  th e r e fo re  co-owners o f  th e  c o rp u s  s u r v e y e d .
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- I n  r e g a r d  to  p ossess ion  o n e  n eed  n o t  lo o k  b e y o n d  th e  p la in tiff ’s case . 
H e  ca lle d  o n e  w itn ess  w h o  a d m itted  th a t  h e k n e w  n o th in g  o f  th e  la n d  
a fte r  19 4 0 . H i3 e v id e n ce  th ere fo re  d o e s  n o t  h e lp  th e  p la in tiff  in th e  
c o n t e s t  a g a in s t  th e  d e fen d a n ts .

I n  c ro s s -e x a m in a t io n  th e  p la in tiff  sa id  a t  o n e  s ta g e  th a t  th e  la n d  w a s  a 
p a r t  o f  P in d c n iy a  E s ta te  o w n e d  b y  M r. a n d  M rs. K o ch ,, th a t  th erea fte r  
th e  la n d  a n d  th e  E s ta te  d e v o lv e d  on  th e  F e rn a n d o s , a n d  th a t  th erea fte r  
th o se  t w o  so ld  to  M r. a n d  M rs. d c  M el. H e  a lso  sa id  th a t  th e  1st d e fe n 
d a n t ’s  s o n  b u ilt  th e  h ou se  on  th e  eastern  s id e  o f  th e  land  in  1953, a n d  
w e n t  o n  t o  sa y  th a t  th e  1s t  d e fe n d a n t c a m c t o  res id e  o n  th is land  a  lo n g  
tim e  b e fo r e  th a t— w hen  th e  la n d  Mas p ossessed  b y  M r. a n d  M rs. d e  M e ls ’ 
p re d e ce sso rs . H e  th en  w e n t o n  to  sa y  th a t  a fte r  th e  1s t  d e fe n d a n t ca m e  
to  res id e  o n  th e  la n d  she e n jo y e d  th e  entirety a n d  g a v e  h im  n o  p ro d u ce .

T h e  D is t r ic t  J u d g e  in  d ea lin g  w ith  th e  t it le  sa id , I t  is p ossib le  th a t  
th e  K o c h s  h a d  p u rch a se d  th e  3 /4 th  sh a re  fr o m  th e  heirs o f  S ethu  a n d  ' 
S i m a ” — a  m o s t  d a n g e ro u s  a ssu m p tion  in  a  partition case  w ith o u t an  
io t a  o f  e v id e n c e  to  su p p o r t  it.

I n  r e g a rd  to  p ossess ion  h e  sa id , “  H o w e v e r , p o sse ss io n  h as been  on  th e  
ba sis  t h a t  th e y  (i.e ., th e  K o ch s ) w ere e n tit le d  to  a  3 /4 th  share a t  lea st 
as fa r  b a c k  as 193S ” . T h is  is a  seriou s m isd ir e c t io n  o n  th e  e v id e n ce  led  
in th e  case .

T h e  p o in t  in  d is p u te  sh ou ld  h a v e  b e e n  a n sw ered  in  fa v o u r  o f  th e  1 s t  
d e fe n d a n t .

T h e  a p p e a l is a llow ed , an d  th e  p la in t if f ’s a c t io n  is d ism issed  w ith  
c o s ts  b o t h  h ere  a n d  b e low .

Appeal allowed.

de K hetser, J .— I  agree.


