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Rent Restriction Act, Ko. 29 of 1918—Sections 13 (I) (a) and 15—Overpaid rents—  
Set-off against rent in arrear—Appropriation of the overpayments—Prescription 
Ordinance (Cap. 55), s. 10. - -  • :i '

. Under section 15 of the R ent Restriction Act any ren t paid in'excess of the 
authorised rent m ust bo appropriated by the landlord in the way which is niost . 
favourable to  the tenan t for the purposes of prescription. \ Therefore, if  over­
paym ents of rent were m ade b y  the tenan t during a period of three 1 years 
immediately preceding tho da te  when he fails to  pay  rent for a  particular 
m onthstho sum duo as rent for such m onth should be deducted from tho earliest 
overpaym ent in the hands of the landlord.
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A p p e a l  from  a  ju d g m en t o f  th e  Court o f  R eq u ests, C olom bo.

S . J .  V . C h e h a n a y a k a m , Q .G ., w ith  K .  R a ja ra tn a m , for th e  d efen dan t-  

a p p e lla n t.

/ / .  W . T a m b ia h , w ith  F e lix  R . D ia s ,  for th e  p lain tiff-respondent.

C u r. a d v . v u lt. .

J u ly  22 , 1955. d e  S i l v a , J .—

T h e plaintifF w ho is t he lan dlord  o f  prem ises bearing assessm en t N o . 102, 
A rm our S treet, C olom bo, in st itu te d  th is action  on  2 3 . 7 . ’52 to  e jec t th e  
d efen d an t h is ten a n t from  th e  sa id  prem ises an d  to  recover arrears o f  
rent. T iie ejectm en t w as cla im ed  on tw o grounds, n am ely , ( l ) t h a t  th e  
r e n t  h ad  been in  arrear for on e m onth  after it  becam e due, and (2) th a t  
th e  prem 'ses wore reaso n ab ly  required  for h is u se and  occup ation  a s a  
p la ce  o f  business w ith in  th e  m ean ing  o f  S ection  13 (1) (c) o f  th e  R en t  
R estr ic tio n 'A ct o f  194S (hereinafter referred to  a s th e  A ct). T h e d e fe n ­
d a n t  filod answ er on 2 9 . 9 . ’52  d en y in g  th e  p la in tiff’s right to  e je c t  him  
on  eith er ground. T h e  learn ed  Com m issioner h eld  th a t th e  p la in tiff  
h a d  fa iled  to  o stab lish  liis  cla im  to  eject th e  d efen d an t on  th e  secon d  
ground. H e  has g iv e n  v a lid  an d  cogent reasons for h is  docision o il th a t  
p o in t, an d  i t  m u st be u p h eld . L i fact, his finding on th is  point' w as n o t  
can vassed  in  appeal. T h e learned  Com m issioner h ow ever held  th a t  th e  
d efen d an t w as in  arrear o f  ren t for a m onth  a fter  i t  becam e d ue and  
en tered  jud gm en t for p la in tiff  a s  prayed for. T he d efen dan t h as ap pealed  
from  th a t ju d gm en t.

T h a t he fa iled  to  p a y  a n y  ren t after th e  en d  o f  F ebruary, 1950, is  
a d m itted  b y  h im . So th a t  a t  th e  in stitu tion  o f  th e  action  ho ow ed  th e  
p la in tiff  a sum  o f  R s. 3S6 • 10 as rent. T he authorized  rent for th e  prem ises  
for th e  w hole o f  th e  y ea r  194S was R s. 15 "60 a  m onth , an d  from  1949  
onw ards i t  w as R s. 1 4 -3 0 . T h e p la in tiff how ever recovered  ren t from  
th e  d efen dan t a t  th e  ra te  o f  R s. 40 a  m onth  from  1 . 1 . ’48 to  2 S .2 . ’50. 
T im s  betw een  1 . 1 . MS an d  2 S . 2 . ’50 there h ad  been an  ov erp aym en t  
o f  R s. G 52-00. T h e d efen d an t in  his answ er averred, it tle r  a lia ,  th a t  
in  v iew  o f  th e  fa c t  th a t  th o  p la in tiff had  recovered  from  h im  a su m  o f  
R s . 6 5 2 -60 in  ex cess  o f  th e  authorized  ren t h e  w as n o t  in  arrear a t  the  
t im e  o f  tho in st itu tio n  o f  th e  action . Tho learned C om m issioner, how ever, 
h eld  th a t  th e  d efen d a n t w as en titled  to  se t-o ff  o n ly  overp aym en ts m ado  
during a  period  o f  threo years im m ed ia te ly  preced ing th e  d a te  on  w hich  
th e  d ed uction  w as cla im ed . H e further held  th a t th e  d efen dan t claim ed  
th e  ded uction  for th e  first t im e in  h is answ er w hich  w as filed on  2 9 .9 .  ’52. 
C onsequently  h e  w as e n title d  to  credit o n ly  in  resp ect o f  th e  o v erp a y ­
m en ts from  S ep tem b er, 1949, to  February, 1950, th a t  is  to  sa y , for a  period  
o f  s ix  m onths. T h e  excess  p a y m en t during th a t  p eriod  am oun ts to  on ly  
R s. 154 -2 0  b u t a s  th e  arrears am ounted  to  R s. 3 S 6 -10 the learned C om m is­
s io n er  decided  th a t  th e  d efen d an t was in .arrear w ith in  th o  m ean in g  o f  
S ection  13 (I)  (a )  o f  tho  A c t. I t  was argued o n  b eh a lf o f  th e  d efen d an t,'
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th a t  th e  learned  Commissioner had  erred in  h old ing  th a t  th e  three-year  
period  during w hich  th e  overpaym ents can be recovered  should  b e  
reckoned from  th e  d ate that th e  deduction  is  claim ed . Tho learned  
C om m issioner’s  v iew  however finds support in  th e  judgm ent o f  P u lle , 
J., in  Wijesekera v. Kanapathipillail . In  th a t  case it 'w a s  held  th a t a n y  
overpaym en t m ade prior to  three years o f  cla im ing th e  deduction  w as  
barred b y  prescrip tion* Section 15 o f  tho A c t  en acts  “  where an y  ten an t  
o f  a n y  prem ises to  w hich th is A ct applies h as paid  b y  w ay  o f  rent to  th e  
landlord,' in  resp ect o f  an y  period com m encing on  or after th e  appointed  
d ate , a n y  am oun t in  excess o f tho authorized  ren t o f  th o se  prom ises, 
such  ten a n t sh a ll bo entitled  to recover tho  oxcess am oun t from  th e  land­
lord, and m ay  w ith ou t prejudice to  an y  other m ethod  o f  recovery, deduct 
such  oxcess am oun t from  tho rent payable to  th e  landlord  T h is A ct 
cam e in to  operation  in  December, 194S, b u t S ection  9 o f  tho corre­
spond in g O rdinance o f  1942 w as iden tica l w ith  S ection  15 o f th is  A ct. 
Tho A ct it s e lf  does n o t set out th e  period w ith in  w hich  overpaid rent 
can  b e recovered  or deducted. In  th e  E n glish  A c t  howover tho period  
during w hich  th a t  can be done is fixed a t tw o  years. T h e learned Counsel 
for th e  defen dan t w as not prepared to  concede th a t  th e  Prescription  
O rdinance (Cap. 55) applied in th e  m atter o f  recovery  or deduction  o f  
overpaid  rent. B u t, h e argued th a t even  i f  S ection  10 o f  th a t  Ordinance 
d id  ap p ly  h is  c lien t w as entitled  to  deduct th e  ex cess  ren t paid during  
th e  period  o f  th ree  years im m ediately preceding 1 . 3 . ’50. I f  th a t argu­
m en t is  sou nd  th o  defendant could n ot h ave been in  arroar a t tho tim e o f  
th e  in stitu tio n  o f  th is  action. The judgm ent o f  Soertsz, J .,  in  W ijem a n n e  
cfc C o. L td .  v . F e r n a n d o 2 lends support to  th a t  con ten tion . In  th a t case  
to o  i t  w as argued on  behalf o f  th e  landlord th a t as th e  ten an t had n o t  
p leaded  a  se t-o ff  or a counter claim h e w as n o t en titled  to  credit in  respect 
o f  ovorpaid  rent. T hat argument th e  learned Ju d g e  sum m arily  rejected  
in  th e  fo llow in g  words :— “ B u t th e  answer to  th a t  is  th a t  th e  overpaid  
am ount in  th e  h and s o f  tho respondent overpaid as ren t and n o t for any  
other purpose, extinguished  p ro  ian to  by operation  o f  law , th e  rent as it  
fe ll duo. In  other words tho law  secured for th o  appellan t w hat, in  
other circum stances, th e  appellant w ould h ave had  to  ach ieve  for him self. ”  
There is  n o  reason w hy this principle enunciated  b y  Soertsz, S. P . J . ,  
should  n o t ap p ly  to  th e  facts in th e  in stan t case. H ero to o  th e  defendant 
m ade tho  overpaym ent o f  Ks. G52 • 60 to  tho  p la in tiff as rent and not for  
an y  other purpose. Thorcfore, the defendant in  M arch, 1950, w as en titled  
to  d ed u ct a n y  overpaym ent in tho hands o f  tho landlord  w hich had  n ot  
been prescribed. T hat is  to  say th e  defendant w as en titled  to  th e  benefit 
o f  th e  overp ay m en ts m ade by him  in  tho w ay  o f  ren t during a period o f  
th ree  years im m ed iate ly  preceding 1 . 3 . ’50. T he appropriation o f th e  
overpaid  ren t m u st  be m ade b y  tho landlord in  tho w a y  w hich is  m ost  
favourab le to  th e  ten an t. T hat is  to  say , w hen  th o  d efendant failed  to  
p a y  ren t for M arch, 1950, th a t am ount should  h avo  been  deducted  from  
the earliest overp aym en t in  tho hands o f  th o  p la in tiff  and likew ise in  th e  
case o f  ren t w hich  fe ll due during th e  su bsequ en t m on th s. Appropriation  
o f  overp aym en ts w ould  take effect on  th a t  princip le . T h is principle 
is  referred to  b y  M cgarry in  h is book “ Tho B e n t  A cts  ” a t  page 299, a s
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fo llow s :— “ In  a  caso o f  d ed uction , an y  overp aym en t m a y  bo s e t  aga in st  
a n y  su m s d u e  fo r  re n t w ith in  th e  fo llow ing  tw o  yea rs. S o  th a t , by- 
se tt in g  th e  ea r lie st  o f  su ch  overpaym ents a g a in st th e  n e x t  p aym en t  
d u e for rent, th e  to n a n t m a y  leave th e  lia b ility  for  la ter  p a y m en ts  fo r  
ren t ava ilab le  for sa tis fa c tio n  by th e  la ter  ov erp a y m en ts. ”  T h is  
sta tem en t i s  based  on  th e  E n glish  caso G o te e  v . *B u r g e n e r l . T herefore 
i f  th e  overp aym en ts o f  ren t m ade b y  th e  d efen d an t d u rin g  t h e  threo yoars 
im m ed ia te ly  p reced in g  1 . 3 . ’50  w ero appropriated  b y  t h e  landlord  on  
th e  princip les s e t  o u t a b o v e , th e  d efendant w ou ld  n o t  h a v e  b een  in  arroar 
o f  ren t a t  th e  t im e  o f  th e  in stitu tio n  o f  th e  a c tio n . A ccord in g ly  th e  
p la in tiff’s  action  m u st fa il. Therefore, I  sot a sid e  th e  ju d g m en t o f  the- 
learned C om m issioner an d  d ism iss th e  p la in tiff’s  a c tio n  w ith  costs in- 
b o th  Courts.

A p p e a l  a llo w ed .


