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1954 Present : Gunasekara J. and Feromando A.J.

S. D. S. GUNATILLEKE et al., Appellants, and J. P. FERNANDO
et al., NRespondents

S. C. 201-202—D. C. Colombo, 21,5695

Rent Restriction Act, No. 29 of 1948—" Fucepted premises *—Significance of date of
t of ! walue—Distincltion between ** residential premises™
and ** business premises ’—Sections 2 (4) and (5), 13, 27—Regulutions 1 und

2 of Schedule (prior to amendment).

(i) Tho annual value of certain residential premises situated within the
Municipality of Colombo was assessed in November, 1941, ut Rs. 2,750. The
premises were, therefore, excepted premises within the meaning of Regulation 2
of the Schedule to the Rent Restriction Act. When the promises were let
in May, 1949, and at the time of the institution of the present action to eject
the overholding tenant, they were used as businoss premises.

Held, that the tenant was not entitled to claim the protection of the Rent
Restriction Act on the plea that the annual value of the premises, regarded as
business promises, did not exceed Rs. 6,000. The character of the premises that
was material for the purpose of applying Regulation 2 was their character at the
timo of tho assessment.

(ii) Premises were taken on rent by the proprietor of a school and used by
him as a hostel for the studenta and a place of residence for the warden of
tho hostel and some of the teachers. The business of the school itself wus
carriod on at another place.

Held, that the premises were ‘‘ residential premises '’ within the rneaning
of soction 27 of tho Rent Restriction Act.

Hepponstall v, Corea (1952) 54 N. L. R. 214 and Standard Vacuum Qil Co. v,
Jayasuriya (1951) 53 N. L. R. 22, considercd.

AI’[’E:\ L from a judgment of the District Court, Colombo.

H. W. Tambiuh, with O. 8. 3. Seneviratne a1 d John de Suram, for the
2nd defendant-appcllant in 201 and the 2nd dofendant-respondent in
202.

H. V. Perera, Q.C., with N. M. de Silva, K. Herat, . T. Samara-
wsckreme, H. L. de Silva and K. Shinya, for tho plaintiff-respondeut in
201 and the plaintiff-appellant in 202,

M. M. K. Subramaniam, for the 1st decfendant-respondent in both
appeals. .

Cur. adv. vult.
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October 8, 1964. GUNASEKARA J.—

These appeals arise out of an action in the District Court of Colombo in
which the plaintiff sued for the ejectment of the defendants from premises
known as Knowsley, Bagatelle Road, Kollupitiya, upon the footing that
the first defendant was an overholding tenant and the second and third

“were in Occupa,tionAof the premises on behalf of the first, and for the
recovery of damages from the first defendant at tho rate of Rs. 750 a
month, which was the agreed rent. The premises are situatod within the
Municipality of Colombo, where the Rent Restriction Act, No. 29 of
1948, is in operation. The defendants alleged that the premises had been
let by the plaintiff to the second defendant and not to the first, that
they were business premises to which the Act applied, and that the
authorised ront was Rs. 28725 a month. They also claimed in reconven-
tion a sum of Rs. 8,668 10, made up of two sums alleged respectively to
have been spent on necessary repairs to the premises and to have been
paid on the plaintifi’s behalf to his landlord’s son so that the latter might
be provided with a house without the plaintiff being ejected from the
one of which he was the tonant. The learned district judge held that

_the premises had been let to tho first defendant and not to the second,
but that they were business premises to which the Rent Restriction Act
applied and the plaintiff was not cntitled to a decrce for ejectment of
tho defendants and also that he was entitled to recover a monthiy rent
of only Rs. 302-50 as the authorised rent and not the agreced ront of
Rs. 760. He rojected the claim in reconvention.

At the conclusion of Mr. Tambiah’s argument in support of the
second defendant’s appeal, No. 201, we intimated to counsel that we
saw no reason to interfere with the findings against which the 2nd defendant
has appealed and we did not call upon counsel for the respondents in

" that appeal. Appeal No. 201 must be dismissed and the 2nd defendant
must pay to the plaintiff respondent his costs of appeal.

No. 202 is an appeal by the plaintiff against the finding: that the Rent
Restriction Act applies to the premiscs and that the plaintiff is thergforo
" entitled to recover only Rs. 30250 a month as the authorised rent, and

~ against the learned judge’s refusal of the plaintiff’s prayer for ejectment
of the defendants.

The main contention advanced in.support of this appeal is that upon
the facts accepted by the learned -judge the premises in question are
oxcepted premises and the Act does not apply to them. It iz provided
by subsection (4) of section 2 that so long as the Act is in operation in
any area its provisions shall apply to all premises in that area, not being
excepted premises, and by subsection (§) that the regulations in the
Schedule shall have effect for the purpose of determining the premises
which shall be excepted premises. Regulation 2 of these regulations
. provides that any premises situated within the municipality of Colombo
. shall be excepted premises if the annual value of the premises, being

residential premises, exceeds Rs. 2,000, or, being business premisos,
exceeds Rs. 6,000 ; and ‘‘ annual velue >’ is defined in regulation 1 as
‘ the annual valuc of the premises as assessed for the purposes of any
rates lovied by any local authority under any written law during the
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month of November, 1941, or, in the case of premises first assessed or
first separately assessed thereafter, such annual value as so first assessod
or first separately assessed”. In November, 1941, the annual value of the
premises in yuestion was Rs. 2,750, and the district judge has answered
in the affirmative an issue as to whether at that time they were * resi-
dential premises within the meaning of the Rent Restriction Act, No. 29
of 1948 . It is contended for the plaintiff appellant that the learned
district judge having arrived at this finding should have held that the
premises were excepted premises, for the reason that in November, 1941,
they were residential premises the annual value of which exceeded
Rs. 2,000.

The view taken by the district judge is that the character of the pre-
mises that is material is their character either at ** the time of filing the
action or it may be the time when the Court is required to make the eject-
ment order ”’ ; and he holds that at the time of the institution of the
action, and indeod even at the time of the letting (which was the lst May,
1949), they were business premises, and consequently, as their annual
value in November, 1941, did not exceed Rs. 6,000, that they are not
oxceptod premises. He reaches this view upon a consideration of the
provisions of sections 13 and 27 of the Act and tho absence of any express
provision for determining the character of any promises as ‘‘ residential >

r ** business > premises by reference to their characterin Novembor, 1941

Section 27 provides that, unless the contoxt otherwise roquires,
¢ *rosidential promises * means any premises for the timo heing occupied
wholly or mainly for the purposes of residence ”’, and ** ¢ business premises ’
means any premises other than residential premises ””. The learned
jlldb(. rightly if I may say so, holds that ** the phrase ‘ for the time being *
. is used to suggest the idea that the character of any particular
premiscs must be considered with referonce to different points of time
depending on the circumstances of each particular case ”’, and that their
character may change from time to time. - A question that arises for
docision then is at what time the premises must be residential premises
so that they may bo excepted premises as defined by regulation 2. The
loarned district judge takes the view that the answer ig to be found in
soction 13 which, he points out, *“ provides that an action may bo brought
tor the ejectment of a tenant of any premises to which the Act applies
it the premises are in the opinion of the Court reasonably required for
occupation as a residence for the landlord or for the purpose of his trado,
business, etc. ”’ ; and in which ‘° there is nothing to prevent a landlord
seoking to cject a tenant of business premises on the ground that he
roquired such premises for occupation as his residence and vice versa .
He procoeds to hold * that one has to consider whether any particular
premisos are residential or business premises with reference tv their
use * for the time being ’, and so far as this action is concerned that scetion
13 provides that the material time is either the time of filing the action
or it may be the time when the Court is required to make the ejectment
order ”’

The argument appears to be that the expression ** for the time being
must, in the context of an action for the ejectment of the tenant, be taken
to refer to the time at which it is sought to have him ejected, whether
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that time is the time of the bringing of the action or ‘‘ the time when the
court is required to make the ejectment order . There would have been
force in this argument if the fuestion regarding the premises which the
court had to decide in the present case had been merely whether they
were residential premises. But the question was whether the annual
value of the premies, being residential premises, exceeded Rs. 2,000 ;
that is to say, whether the annual value of the premises as assessed during
the month of November, 1941, being premises for the time being occupied
wholly or mainly for the purposes of residence, exceeded Rs. 2,000. It
seems to me that in the context of regulation 2 the expression  for the
time being >’ in the definition of ‘‘ residential premises ’’ refers to the
time of the assessment of the anrual value. It appears also to be a
reasonable view that the character of the premises that is contemplated
in the regulation is its character at that time. In this view of the meaning
of the.regulation the same premises cannot be brought within or excepted
from the operation of the Act from time to time by a mere change in the
purpose for which they are occupied. It seems unlikely that the legis-
lature intended the effect of enabling landlords or tenants of any class
of premises to subject them to or exclude them from the operation of the
Act at will; but this effect has been achieved in respect of some pre-
mises if the learned district judge’s construction of the enactment is its
true construction. In my opinion the premises in question arec excepted
premises if they were residential premises in November, 1941.

It is contended for the 1st and 2nd defendants respondent that the
evidence does not support the finding that the premises were residential
premises in November, 1941. The evidence is that they had been let in
1940 to the proprietor of a school known as the Pembroke Academy, who
used them from that time until the time of the air raid in April, 1942, as a
hostel for the students and a place of residence for the warden of the
hostel and some of the teacherz.. The business of the Academy itself
was carried on at another place, known as Duff House, until those pre-
miges were requisitioned for military purposes at the end of 1941, and it
was then moved to Knowsley in January, 1942. It is contended that
according to this evidence the main use to which the premises were put
in November, 1941, was the running of a hostel, and that therefore they
weére not occupied ‘‘ wholly or mainly fer the purposes of residence ”” and
were not ‘‘ residential premises ’’. The case of Hepponstall v. Corea?,
decided by Swan J. and L. M. D. de Silva J., was cited as supporting this
_ contention. It was laid down in tnat case that in order to decide whether
_premises are residential premises ‘* the character of the physical occupation
of the premises judged by the use to which they are put by the tenant
must be examined ”’, and that ‘‘if the character of the occupation so
judged is ‘ wholly or mainly for residential purposes’ then the premises
are ‘residential premises’’’. It was held that judged by this test
premises taken on rent for the purpose of running a boarding house
and used by the tenant for that purpose and also to serve as a
residence for herself were business premises. ‘‘ There can be no doubt
that the main use to which they were put was the running of a hostel.
. 1t is clear therefore that the premisez were not occupied ¢ wholly or mainly

! (1952) 54 N. L. R. 214.
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for residential purposes’ and therefore they are not : residential premises ’
within the meaning of the ordinance. Consequently they are ‘ businoss

EIE T

premises .

In an earlier case, Standard Vacuumn Oil Co. v. Jayasuriya *, decided by
Gratisen J. and myself, we held that certain premises taken on rent by
the Standard Vacuum Qil Company and used by it mainly as a residence
for its manager, although some portion of its business was transacted
there, were residential premises, notwithstanding that it was for the
purposes of the company’s business that it provided the manager with a
residence. 'This case was distinguished in Hepponstall v. Corea® on the
ground that in the latter case * business was conducted on the premises,
and was the main purpose of its occupation by the respondent > (the
tenant), while in the former ‘‘ only a very small amount of business was
conducted on the premises and the main purpose of occupation was
residence”. It seems to me that in the present case the whole purpose
of the occupation of Knowsley in November, 1941, wag residence, although
it was for the purposes of the tenant’s business at Duff House that he
provided this place of residence for some of the students and the staff,
and no part of the tenant’s business was carried on at Knowsley. In
my opinion, therefore, judged by the test laid down in Hepponstall v.
Corea?, the premises in question were residential premises in November,
1041,

Yor these reasons I hold that the premises are excepted premises.
The appeal must be allowed and judgment entered for the plaintiff as
prayed for in the plaint. The three defendants must pay the plaintiff’s
costs in the district court, and the lst and 2nd defendants his costs of
appeal. I would, direct, however, that writ of ejectment shall not be
issued until the lapse of three months.

FERNANDO AJ.—

Having had the advantage of reading the judgment of my brother
Guunagekara, T agree with the conclusions he has reached upon both
appeals.

The Rent Restriction Acet imposes various prohibitions and restrictions;
for example, the amount of rent chargeable is regulated (Sections 3, 4,
5 & 6), the right of ejectment is controlled (Section 13), sub-letting
without consent is prohibited (Section 9), advances and premia arc
forbidden (Scction 8), the family of a deceased tenant is given the option
to continue the tenancy (Section 18). But each of these different
protective provisions only applies to ** premises to which the Act applies >,
an expression the meaning of which the Legislature has taken care to
explain at the very commencement of the Act because the question
whether any particular premises are governed by the Act is a fundamental
one.  The effect of sub-section (4) of Section 2 is that all premises in
Colombo are premises to which the Act applies unless they aro exceptod
premises, and sub-section (5) directs us to the Regulations in tho Schedule,
which shall apply for the purpose of determining whether any promises
are excepted.

' {(1951) 53 N. L. R. 22. (1952) 54 N. L. R. 214.



110 GUNASEKARA J.—Gunatilleke v. Fernand»>

In the relevant regulation 2 in the Schedule, there occur two expres-
sions, “ annual value ’’ and *‘ residential premises ”’, which are assigned
their meanings by regulation 1 and by Section 27 respectively, and
when regulation 2 comes to be interpreted, those two expressions have
to be given the meanings so assigned. Regulation 2 therefore (when
considered in relation to premises in Colombo which existed in 1941)
in effect provides that any premises shall be excepted premises if the annual
value thereof as assessed in November, 1941, in the case of premises for the
time being occupied for the purposes of residence, exceeds Rs. 2,000. In this
context, there is no period of time mentioned, other than the period
“ November, 1941 ”’, to which the words *‘ for the time being ’ can with
reason be related ; and if any premises were at that time ‘ residential »
(a8 the learned Judge has found in this case), and if their annual value
at that time exceeded Rs. 2,000, they are excepted premises and carinot
be said to be premises to which the Act applies, whether for the purpose
of Section 13 or of any other provision of the Act. This mode of con-
struction is not merely the natural and logical one in a statute where the
Legislature has assigned a meaning to an expression ; it has also the
advantage that the important question whether the Act applies to any
particular premises is determined with certainty by regulation 2, and
does not receive different answers according as a Court or a landlord or a
tenant is considering different sections of the Act. If the question is
affirmatively answered by regulation 2, then the whole of the control
is prima facie applicable ; if negatively, then the ‘* control " is altogether
inapplicable. As to this matter, I wish only to add that my opinion
does not take account of the amendment’ of the Schedule to the Act
which was passed at a time subsequent to the date of the institution
of the present action.

The other question which we have to decide is whether premises
which were occupied as a hostel or residence for persons in the employ-
ment of the tenant were premises for the time being *‘ occupied wholly
or mainly for the purposes of residence’”. I agree with my brother
that the test is the physical character of the occupation.

The Legislature has not in reality differentiated between residential
purposes and business purposes ; tho relevant definitions pose only the
question whether the premises are occupied for the purposes of residence,
and if not they are to be regarded as business premises whether or not
they are actually business premises. Nor is the Legislature concerned
with the character of the tenant’s occupation. In my view therefore,
the only issue to be determined is whether in fact persons actually
** resido *’ (in the ordinary connotation of the word) in the premises or
in the majority of the rooms which it comprises. If such is the case,
the premises are residential within the meaning of the Act, and the
circumstances in which the residents come to reside in the premises
and their contractual relationships, if any, with the tenant, do not alter
the character which the premises acquire by reason that persons resnde
there. '

Appeal No. 201 dismissed.

Appeal No. 202 allowed.



