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fixed for him to implement his part of the settlenient must of course have
caused him many misgivings. It is, however, contended, on theauthority
of Burton v, Fincham!,that tho Court which sanctioned the consent decree
in 1948 acted without jurisdiction because no evidence had been led before
it at the rslevant date to prove that the respondent was in fact and in
law entitled to eject the appellant. This argument is without merit.
Barton's case dealt only with the case of a tenant who was unwilling
at the date of trial to give up possession. Secrutton L.J.saw ‘‘ norcason,
however, why the Judge, on being satisfied that the tenant was then
ready to go out (not that he was once willing but had changed his mind)
should not make an order for possession . Atkin L.J. also took the view
that * if the parbics admit that one of the events had happened which
gave the Court jurisdiction, and if there was no reason to doubt the
hona fides of the admission, the Court was under no obligation to make
further inquiry as to the question of fact”. Rose J. came to the same
conclusion in Thomns . Bawa (Supra). '

In my epinion thelimitations placed on the jurisdiction of n Cours by
the provisions of tho Rent Restriction Ordinance of 1942 {andl the subse-
quent Act of 1948) in actions between a landlord and a tenant who is
unwilling to vacate the premiscs do not in any way fetter the right or
the duty of the Court to give ¢ffect tolawful compromises willingly entered
intoin a ponding action between a Jandlord and his tenant.  The provi-
sions of Scction 408 of the Civil Provedure Code still remain intiet.
Tt is monstrous o contend that a defendant who, in o tonaney action,
hus entered into an unobjectionable bargain to give up an advantuge
iu consideration of obtaining some other benefit should be relieved from
his bargain after he has received in full measure the benofit accruing from
the compromise. If a tenant is to be placed in a specially privileged
position in such cases, the Legislature should say so in unminbiguous
terms. [ disiniss the appeal with costs.

Appeal dismisaed.
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‘The petitioner is the W. H. Bus Company, Ltd., of Kandy. The
Company had up to August 31, 1948, operated twelve omnibus services
along defined routes from Kandy to various parts of the Central Province
by virtue of licencus issued in its favour by the Commissioner of Motor
Transport, On that date one of the licences expired, and ten others
were due to expire a month later, The twelfth Jicence would, unless
duly revoked by the licensing authority, have remained in operation
until October 31, 1949.

In terins of section 10 of the Omnibus Service Licensing Ordinance,
No. 47 of 1042, the authority of a licensee to operate an omnibus service
terminates on the date of oxpiry of the licence subject to the privilege
of continuing to operate on the proscribed route for a limited period
provided that an application for renewal is made before the expiration of the
licence.

The petitioner Company did not avadl itself of the privilege conferred
by tho provisions of saction 10. Tt is common ground that at the relevant
time there had been much internal strife among the persons charged with
the management of its af¥airs, and the inevitable consequence was that its
efficiency as a business organisation considerably deteriorated. No
application for a so-called *“ renewal ” of the eleven licences which had
already expired was made until October 26, 1948, Tn the meantime the
omnibuses continued, but without legal sanction, to oporate along the
rontes. I cannot see, howsever, how official condonation of this
irregularity can he coustrued as conferring upon the Company any
additional rights. The Commissioner’s powers in this respect are
nzcessarily restricted by the provisions of the Ordinance under which
he is authorised to function.

If the Company was dilatory in its business affairs, it can hardly be
said that the Commissioner’s office was any less Iethargic in its attention
to official correspondence. The application for a ** renewal ”’ of the ex-
pited route licences was received on October 26, 1948. No reply
seoms to have boen sent to the Company for nine months. On July
26, 1949, the Commissioner wrote to state that although he was vested
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with a discretion by the regulations passed under the Ordinance to
accept and deal with an application for renewal received after the time
limit prescribed by the regulations (namely, eight weeks before expiration
of the existing licence), he did not propose to do so in the present case
because the petitioner's omnibus service had proved unsatisfactory
in the past. He decided instead to treat the application as an application
for new licences, and to consider it on its merits in competition with the
claims of other candidates (including the second respondent).

In due course the Commissioner adjudicated upon the respective
claims of the potitioner, the second respondent and other applicants.
By his order dated October 1, 1949, he decided to reject the application
of the petitioner and to grant licences to the second respondent for the
various routes on which the petitioner'’s omnibuses had previously
operated.

This Court has, of course, no power to review the correctness of the
Commissioner’s decision. The petitioner contends, however, that the
order of October 1, 1949, was made in excess of the Commissioner’s
jurisdiction under the Ordinance. If that be established, I am un-
doubtedly entitled to quash the order by the issue of & mandate in the
nature of a writ, of certiorari.

As 1 understand Mr. Weerasooria’s argument, the Commissioner’s
jurisdiction is challenged by the petitioner on the ground that the
Commissioner, having permitted the petitioner's buses to operate on
the relevant routes after the existing licences had expired, must be
deemed to have already granted the application for renewal—and that
he therefore had no right at a later date to treat the application
a8 an application for fresh licences to be considered in competition
with other claimants. I cannot accept this submission. There is no
evidence of any kind which justifies the inference that the Commissioner
had on any date prior to October 1, 1949, made an order granting the
petitioner’s application for a renewal of its route licences. Indeed,
if it were necessary to give a ruling on tho point, 1 would be inclined to
hold that although the Commissioner had a discretion under the
regulation to treat as valid an application for a “renewal”” received
less than eight weeks before a licenco had expired, he had no such power-
if the liconce had already expired before he received the application..
The regulation cannot in my opinion be interpreted so as to over-ride
the substantive provisions of thc Ordinance itself. The only benefit
conforred on an applicant for renewal as opposed to an applicant for a
liconce which he had not enjoyed before scems to be the privilege granted
by the proviso to section 10—namely, the privilege of operating on the
terms of the old licence until the pending application for renewal has
been finally determined by the appropriate tribunal. As I have already
pointed out, this statutory privilege is not available where (as has
happened in the prosent case) the licences had already cxpired at the time
when their so-called “ renewal ** was applied for.

I dismiss the petitioner’s application with costs in favour of both
reapondents.

Application dismissed.




