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1942 P r e s e n t: Wijeyewardene J.
PAKIAM PILLAI, Appellant, 

and.
MERRY, Respondent.

797—M. C. Colombo, 48,633.

Control of prices—Sale of Maidive fish a b ove-con tro lled  price— Contract of sale— 
Control of Prices Ordinance, No. 39 of 1939, s. 3. ■
W h ere ah  accu sed  p erson  i s  charged  w ith  h a v in g  so ld  M aidive fish  

a t  a  p rice  a b ove th e  m a x im u m  p rice  fixed  b y  th e  C ontroller o f  P rices, 
th e  p ro secu tion  is  n o t bound  to  p ro v e  a  con tract o f  sa le  en forceab le  
b y  action  w ith in  th e  m ea n in g  o f  se c tio n  4  o f  th e  S a le  o f G oods  
O rdinance.

^ ^ P P E A L  from  a conviction by the Magistrate of Colombo.

N. N adarajah, K .C . (w ith  him  H. W. Tham biah), for the accused, 
appellant.

G. E. C h itty , C.C., for the Crown, respondent.

Novem ber 10, 1942. W ijeyewahdene J.—
The accused-appellant w as convicted on a charge of having sold M aldive 

fish (m ixed  Kundira and M ale) on A ugust 31, 1942, at a price above 
th e m axim um  price fixed b y  th e Controller of Prices, and sentenced to 
six  m onths’ rigorous imprisonment.

A cting under th e powers vested  in  him  b y  section 3 of the Control of 
Prices Ordinance, No. 39 of 1939, the Controller of Prices made and 
signed an order on Ju ly  31, 1942, fixing Rs. 57.50 as the m axim um  
“ w h o lesa le” price of this particular kind of M aldive fish. The word  
“ w h o lesa le” as used in  "the Order is so defined in the Order itself as to  

m ake a sale of any quantity of M aldive fish for the purpose of resale 
a sale by w holesale. That Order is published in the G overnm ent G aze tte  
No. 8,979 of Ju ly  31, 1942, and th e prosecution produced at the trial 
a copy of that G azette .

The learned M agistrate has recorded h is findings of fact after a very  
careful analysis of the evidence and I accept those findings though, 
no doubt, there are certain passages in  the evidence as pointed out by the  
Counsel for the appellant w hich appear to be in  conflict w ith  the evidence  
accepted by the M agistrate. I  m ay add also th a t no evidence w as given  
on behalf of th e accused.

The facts as found by the M agistrate m ay be summarized as fo llo w s: — 
On A ugust 31 a trader called  H erat reported to the Assistant Super- 
tendent of Police, Colombo, that he found it difficult to buy M aldive fish. 
The A ssistant Superintendent gave Herat a list of boutiques dealing in  
M aldive fish and sent him  w ith  Police Constable Rasiah in plain clothes. 
H erat returned shortly afterwards and informed the A ssistant Superin­
tendent of Police that he bought at one of the boutiques a bag of 1 cwt. 
and 20 lb. for Rs. : 92.50. T h en  th e  Assistant Superintendent noted  
dow n the num bers of 50 tw o-rupee notes belonging to Herat and handed
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back to  him  4 7  o f them  in  one bundle and the rem aining three notes 
separately and asked him  to return to  th e  sam e boutique and buy another 
bag. A  bundle of 47 notes w as m ade separately as it  was" thought that 
the second bag Would contain the sam e quantity as th e first bag and 
would cost on ly  Rs. 92.50. H erat w en t th is tim e w ith  P olice Constable 
W ijeyesinghe in  p la in  cloth es w h ile  P o lice  Constable Rasiah w as sent to  
report to th e A ssistant Superintendent w hen  th e  transaction w as com ­
pleted. H erat w en t to  th e boutique and w aited  u ntil th e  door w as  
opened. H erat w as then  adm itted by th e accused. W ijesinghe w en t  
in, a few  m inutes later, and said he w anted  to  buy onions. W ijesinghe  
w as asked to  go out and w a it outside the boutique as it  w as said “ on ly  
one person at a tim e could be served  in s id e ”. H erat opened th e bag, 
exam ined som e p ieces of M aidive fish in  it and w as satisfied w ith  th e  
quality. The accused thereupon got th e  bag restitched and w eigh ed  and  
found it to contain 1 cwfc and 25 lb. H e then kept th e bag apart and 
began to calculate on a p iece of paper P  3 the price of the M aidive fish 
at Rs. 78 per cwt. and got the resu lt as Rs. 95.65. H e gave the paper 
P  3 to Herat, show ing th e price that had to  b e paid  and H erat then h eld  
out to th e  accused th e bundle o f notes am ounting to Rs. 94 before paying  
th e balance Re. 1.65 out of th e  notes w hich  h e kept separately. Ju st as 
the accused stretched out h is hand and held  th e  bundle W ijesinghe 
and the A ssistant Superintendent w ho had been sum m oned by Rasiah 
entered the boutique after ordering one of th e m en at the, door to open  
the door w ithout giv ing a w arhing to those inside. On seeing th e Police  
entering the boutique the accused pulled  th e  paper P  3 out of th e hands 
of Herat and tore it  up. H e also released h is hold  on the bundle of notes 
w hich then dropped on the ground. H erat picked up the notes and th e  
A ssistant Superintendent collected  th e torn b its o f P  3. •

The accused is  charged w ith  regard to  th e second transaction. The, 
value of 1 cw t. and 25 lb. contained in  th e bag w ould  be a little  less than  
Rs. 71 as the sa le to  H erat w ould  be a sale b y  w holesale, according to  th e  
Order. H erat has, therefore, been  charged nearly Rs. 25 over th e con­
trolled  value.

It w as argued in appeal that there w as no s'alexof the M aidive fish to  
H erat according to law  as o n ly  a bundle w as held  .put to th e  accused  
in  paym ent of th e prices and the accused had no opportunity of ascertain­
ing w hether th e bundle contained currency notes. It w as also argued  
that even  according to  th e ev idence of H erat the m oney actually tendered  
w as only Rs. 94 w h ile  th e va lu e of th e goods w as Rs, 95.65. It should  
be noted in  th is connection that H erat intended to tender th e  balance 
Re. 1.65 after g iv in g  th e notes w hen  th e P olice arrived. T his con­
tention  is urged on th e  footing that th e Sale to be considered in th is case 
should be a sale, governed  b y  th e S a le  of Goods Ordinance. E ven  on- 
that assum ption I am  of opinion that there has been  a sale. A  contract 

• o f sa le is defined in  section  2 of that Ordinance as a contract w hereby  
the seller transfers the property in- goods to th e  buyer for a m oney  
consideration. U nder section  18 (3) w here there is  a contract for th e  
sa le o f specific goods in  a deliverable state and th e  se ller haS w eighed  th e  
goods for th e  purpose of ascertaining th e  price and th e  bujrer-had notice  
o f it  th e property w ould  pass .to th e buyer in  th e absence of any special 
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circumstances. Of course the right to property in  goods m ust be 
distinguished from  the right to their present possession. W here there 
is a sale of specific goods for cash the property passes by the contract 
but th e seller m ay (unless otherwise agreed) retain the goods till the price 
is paid. Here Herat tested the goods in  the bag. The bag was stitched 
and then w eighed and kept apart in Herat’s presence. The value was 
then worked out and shown to Herat. On these facts alone there would 
be a contract of sale w ithin  the m eaning of the Ordinance. These facts 
along w ith  the tender of Rs. 94 preparatory to the handing over of the  
balance Re. 1.65 w ould even make it a contract of sale “ enforceable 
b y an action ” w ith in  the m eaning of section 4 of the Ordinance. I 
do not think that it is necessary for the purpose of a prosecution of this 
nature to prove a contract of sale “ enforceable by action ” w ithin the  
m eaning of section 4 of the Sale of Goods Ordinance. (Vide The King v. 
T o w n b ro w 1 M iles v . Melias, Ltd., referred to in Bell’s “ Sale of Food and 
D ru g s” (9th  ed ition ), p. 99.)

The Counsel for the appellant has also pleaded for reduction of the  
sentence. The sentence passed in this case is undoubtedly a severe one. 
The learned M agistrate has, however, addressed h is mind very carefully  
to this question before he sentenced the accused to six  m onths’ Vigorous 
im prisonm ent.. The evidence discloses as pointed out by the Magistrate 
a bold and system atic evasion of th e /la w . It cannot be said that the 
M agistrate has exercised his discretion on e  wrong' principle or that there 
are any circum stances in  this case w hich m ake it desirable for this Court 
to interfere w ith  the sentence.

I dism iss the appeal.
Affirmed.

1 English Reports 109 K ing's Bench 860.


