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1937 Present: Soertsz and Hearne JJ . 

W R I G H T v. M U N A S I N G H E et al. 

18—D. C. (Inty.) Colombo, 48,533. 

Insolvency—Adjudication of defendant during pendency of action—Decree 
after adjudication—Costs not provable in insolvency—Composition 
with creditors not binding on plaintiff—Ordinance No. 7 of 2853, s. 108. 
A decree for costs obtained against a person after his adjudication 

as an insolvent is not provable under section 108 of the Insolvency 
Ordinance. 

Fernando v. Fernando (4 S. C. C. 38) and Cadiravel v. De Silva 
(1 Browne 374) followed. 

Held further, that the plaintiff in the case, who did jxot prove his 
claim was not entitled to question the regularity of the insolvency 
proceedings. 

TH E plaintiff sued the defendant in this act ion and obta ined decree 
w i t h costs after the defendant had b e e n adjudicated an inso lvent . 

Thereafter the defendant entered into a d e e d of compos i t ion w i t h h i s 
creditors and h is adjudicat ion w a s annul led . T h e plaintiff contended 
that h e w a s not bound b y the d e e d of compos i t ion a n d that h e w a s 
ent i t led to c la im the ful l a m o u n t of h i s decree and costs . 

J. R. Jayewardene ( w i t h h i m S. de Zoysa), for plaintiff, creditor-
appel lant .—This creditor w a s not a party to the d e e d of composi t ion. 
The District Judge he ld h i m bound b y t h e d e e d t h o u g h no creditor w a s 
present at the first m e e t i n g ; as regards t h e other m e e t i n g required b y 
sect ion 140, to decide on such offer of composi t ion, no m e e t i n g w a s e v e r 
advert ised-or held. 

[SOERTSZ J .—You say the compos i t ion is vo id as there should be t w o 
meet ings , sect ion 1 4 0 . ] 

The deed is inval id as sect ion 1 4 0 is not compl ied w i t h . A s 
regards the necess i ty for ho ld ing t w o m e e t i n g s (Taylor v. Pearse1). 
T h e second m e e t i n g i s one w h e r e the offer m u s t b e m a d e to all 
creditors, e v e n to those w h o oppose. ( In re A. C. L. Abobakker Lebbe \) 
The Engl i sh sect ion is s imi lar to oursT (Sec t ion 230, 12 & 13 Vict. 106.) 

E v e n if there is a proper deed of compos i t ion and I a m b o u n d b y it, 
I m u s t get costs g i v e n m e b y the decree, as t h e y w e r e not a " d e b t 
provable at the t ime of t h e deed ". Fernando v. Fernando' f o l l o w e d in 
Caderauail v.-De Silva'. T h e a m o u n t c la imed is not t a x e d and this no t 
be ing provable w o u l d not c o m e into t h e d e e d of composi t ion . 

[SOERTSZ J.—What w a s y o u r status t h e n ?] 

I w a s n e v e r a party, but t h e Distr ict J u d g e is s e e k i n g to m a k e m e a 
party as I had put in a mot ion in t h e appl icat ion for t h e ba lance d u e on 
m y writ . T h e District J u d g e should not h a v e cons idered it. N o w h e r e 
does our Ordinance say that t h e deed d ischarges t h e debtor from p a y i n g 
debts that h a v e not b e e n proved. 

1 (7«57) 2H.&N. 36. 
* (1881) 4 S. C. C. 103. 

3 (1881) 4 S. G. C. 38. 
1 1 Browne's Rep. 374. 
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[HEARNE J.—Where the deed of composit ion w a s approved by t h e 
Court and the adjudication annulled, has the creditor w h o has not proved 
h i s c laim all his r ights intact ?] 

What does " credi tor" in sect ion 140 m e a n ? There are provisions 
in the Bankruptcy Act w h i c h are not found in our Ordinance. Lewis 
v. Leonard1.) It is a quest ion of fact whe ther a creditor assented to 
the composit ion. Here I am asking for an order of payment in part 
se t t l ement of m y claim. If I assented to the composition, m y prayer 
wou ld be " in full satisfaction ". 

The quest ion of costs i s to be decided independent ly of the composition, 
and costs can be recovered if they are not provable in insolvency. 

[HEARNE J.—The decree for costs is before the annulment of 
insolvency. Therefore they could h a v e been proved. ] 

Costs decreed after the adjudication of the insolvent are not provable. 
(Cadiravel v. De Silva".) Here the decree w a s entered on June 19, 

1933, and the adjudication w a s in August 3, 1932. The only sect ion 
"under w h i c h debts can be proved is section 94. 

T h e fact that I w a s aware of the composit ion is insufficient to hold m e 
as assent ing to it and if the composit ion is not binding on me, I can 
proceed to execut ion for the balance due to m e of section 126 and section 
131 as regards the certificate of conformity. There is no corresponding 
sect ion as regards composit ion. 

H. V. Perera, K.C. ( w i t h h i m N.^Er^WeerasQoria and H. A. Wije-
manne), for defendant, respondent .—Sect ion 140 as it stands is against the 
appellant. Once the order is m a d e by the District Judge having jurisdic
tion, the consequences set out in section 140 fol low. The quest ion is 
w h e t h e r every creditor means a creditor wi thout , except ion. The object 
of the second notice is to enable other creditors to come in. Assuming 
there is an irregularity the District Judge has made an order annul l ing 
the adjudication. The irregularity w o u l d enable a creditor ( though no 
c la im is proved by h i m in the inso lvency) to take appropriate proceedings 
to set aside the order of annulment . A s this is not done, the order stands 
and every creditor is bound by the deed of composit ion. The plaintiff 
cannot come in collateral proceedings. W h e r e there is an irregularity 
w h i c h vi t iates an order, an application to set it aside should be made 
in the s a m e proceedings. (Pinhamy v. Pieris * and 8 Moore 90, P. C.) 

Once the adjudication is annulled, the ass ignee has no longer any 
r ights to insolvent's property. Then h o w could this creditor execute 

his present decree ? H e wi l l h a v e to reopen the inso lvency proceedings ; 
as long as the order for annulment stands, the rights of the creditors 
stand w i t h the deed of composit ion. 

The act of a creditor w h o draws out m o n e y after the annulment is an 
acceptance of the annulment and the deed of composit ion. A creditor 
cannot take a further benefit for the balance. The fact of the debtor 
being discharged from further l iabil i ty by the deed of composit ion is 
implied. 

I concede he is ent i t led to 25 per cent, costs. The deed of composit ion 
is voidable and not void, for it cannot otherwise affect those w h o joined 
in t h e deed—only vo idable at t h e option of t h e appellant. 

1 {1880) 42 L?T. 351. « 1 Br. 374. 3 (1908) 11 N. L. R. 102 at p. 104. 
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W h e n annulment takes place, the inso lvent and ass ignee both go out, 
and the creditors are re legated to the deed of composi t ion. S e c t i o n 140 
discusses the amounts due to the creditors, irrespect ive as to w h e t h e r 
h e is aware of proceedings or not . 

J. R. Jayewardene, in reply.—If the creditor has not acquiesced in t h e 
deed, h e can proceed against the inso lvent for the ba lance due . I t i s 
not the a n n u l m e n t but the composi t ion w h i c h binds the creditors. I n 
Engl ish l a w there are special provis ions as to the order in composi t ion . 
There is a clear difference b e t w e e n a discharge of the inso lvent after t h e 
certificate of conformity and a discharge of a debtor w h o entered into a 
deed of composit ion. A s regards costs , I a m ent i t l ed t o all m y costs 
or to nothing. T h e composi t ion is not bad, but does not b ind me . 

Cur. adv. pult. 
J u l y 1, 1937. HEARNE J.— 

The plaintiff in act ion No . 48,533 of the Distr ict Court of Colombo 
sued the defendant w h o before the trial b e c a m e an inso lvent . Af ter t h e 
insolvent 's adjudicat ion a decree w a s entered in favour of the plaintiff 
w i t h costs w h i c h h a v e not y e t b e e n taxed . Thereaf ter the inso lvent 
entered into a s c h e m e of compos i t ion w i t h h i s creditors and h i s adjudica
t ion w a s annul led . It w a s argued by Counse l for t h e plaintiff, h e r e t h e 
appellant, that the approval of the s c h e m e of compos i t ion b y t h e Court 
w a s irregular and does not b ind h i m espec ia l ly as h e w a s not a p r o v i n g 
creditor in the inso lvency proceedings . It w o u l d appear that t h e 
procedure laid d o w n in sec t ion 140 of the I n s o l v e n c y Ordinance w a s 
not fo l lowed but it i s imposs ib le to concede to the plaintiff in Distr ict 
Court case of Colombo No . 48,533 the r ight to ques t ion t h e propr ie ty 
of the inso lvency proceedings . H e w a s not a prov ing creditor and 
in those proceedings had no s ta tus at all. H e cannot in th i s appeal 
raise a n y quest ion regarding the correctness or o t h e r w i s e of orders m a d e 
in the inso lvency proceedings w h i c h for the purposes of this appeal 
are not e v e n before us. Pinhamy v. Pieris1 w h i c h , a l though the facts 
w e r e there different, covers this point . 

T h e appel lant's second point is that as h e w a s not a party to the 
compos i t ion h e is ent i t led to t h e ful l a m o u n t that has b e e n decreed 
in his favour together w i t h t h e ent ire costs when* t h e y are taxed . 

N o argument w a s put forward to s h o w w h y the original c la im for 
w h i c h j u d g m e n t had been obtained after adjudicat ion but before t h e 
composit ion w a s not provable and in accordance w i t h the provis ions 
of sect ion 140 both the appel lant and all the creditors of the inso lvent 
are ent i t led to no m o r e than the compos i t ion w h i c h had b e e n approved, 
in this case 25 per cent. , in respect of all provable c la ims in the inso lvency . 
T h e appel lant w o u l d in fact appear to h a v e adopted t h e compos i t ion 
in respect of h i s original c laim, for h e w i t h d r e w t h e s u m of Rs. 493 be ing 
25 per cent, thereof w h i c h had b e e n depos i ted in Court in D . C. Colombo, 
N o . 48,533. B u t the point h e s tresses is that h e is ent i t l ed to recover 
t h e w h o l e of his costs on the ground that t h e y w e r e not provable in 
inso lvency. T h e Inso lvency Ordinance is a v e r y old one and there 
appears to be authori ty for t h e v i e w that as sec t ion 108 appl ies o n l y 

1 (1908) 11 N. L. R. 102. at p. 104. 
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to costs payable in respect of judgments obtained before the date of 
insolvency and that as costs subsequent to bankruptcy are not a claim 
w h i c h is a n y w h e r e - made provable under the Ordinance, such costs 
are outs ide the scheme of composition and m a y be recovered in full . 
(Fernando v. F e r n a n d o 1 and Caderavail v. De Silva'. 

There w i l l therefore be a direction to the District Judge that t h e 
appel lant is ent i t led to a wri t in respect of costs in his Court after 
taxat ion thereof and to this ex tent the appeal is al lowed. But as the 
appel lant only succeeded on one point of three taken by h im there wi l l 
b e n o order of th i s appeal. 

SOEHTSZ J . — I agree. 
Appeal allowed. 


