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Present: L a s c e l l e s C .J . 

S I L V A v. S I L V A . 

450—C. B. Colombo, 26,729. 

Purchase under a simple money decree by plaintiff during the pendency of 
a mortgage action—Subsequent purchase under the mortgage decree— 
Action for declaration of title by plaintiff against purchaser under 
mortgage decree—No Fiscal's conveyance in favour of defendant at 
date of action. 
The added defendant purchased under a mortgage decree t h e life 

interest, which is the subject of this action, but d id not obta in a 
Fiscal's transfer till after the inst i tut ion of this action. During the 
pendency of t h e mortgage proceedings- the plaintiff purchased the 
life interest a t a sale i n execution under a simple m o n e y deoree a n d 
obta ined Fiscal's transfer. I n a n action b y t h e plaintiff. against 
the added defendant for declaration of t i t le the Commissioner held 
in favour of the plaintiff, o n t h e ground t h a t a t t h e da te of t h e 
institution of this act ion t h e added defendant h a d not obtained a 
Fiscal's transfer. 

Held, o n appeal, reversing the judgment of the Commissioner, 
that the plaintiff was not entit led t o judgment, a s h e h a d bought 
the life interest during the pendency of the mortgage proceedings. 

~ | ~ N th i s c a s e t h e fo l lowing admis s ions were r e c o r d e d : — 

I n 1892 (October 3) t h e m o r t g a g e bond w a s e x e c u t e d i n favour 
of a d d e d de fendant b y t h e de fendant . T h e bond w a s reg is tered 
o n S e p t e m b e r 2 3 , 1908. T h e bond w a s p u t in su i t i n C . R . 
Colombo, 11 ,578 , o n October 9 , 1908 . D e c r e e w a s e n t e r e d o n 
October 2 0 , 1908 . D e c r e e w a s n o t regis tered. A m o n e y d e c r e e 
w a s obta ined against ( the mortgagor) t h e d e f e n d a n t on S e p t e m b e r 6 , 
1908. W r i t w a s i s sued under th i s decree , and t h e l i fe in teres t of 
t h e de fendant w a s p u t u p for sa le and purchased b y t h e plaintiff 's 
vendor on J a n u a r y 29 , 1909 . 

F i s c a l ' s transfer w a s . e x e c u t e d o n J u l y - 1 5 , 1909, a n d .registered 
i n A u g u s t , 1909 . Sa l e under t h e m o r t g a g e decree w a s h e l d i n 
April, 1909, and purchased b y t h e a d d e d de fendant , w h o obta ined 
a F i s c a l ' s c o n v e y a n c e i n M a y , 1912 (unregis tered) . T h e sa le under 
both decrees w a s t h e l i fe interes t o n l y of t h e d e f e n d a n t . 

T h e A c t i n g Commiss ioner of R e q u e s t s (K. B a l a s i n g h a m , E s q . ) 
del ivered t h e following, j u d g m e n t :•— 

The l ife interest sold was admittedly t h e property of t h e defendant. 
Under a money decree i t was sold on January 29, 1909, a n d a Fiscal's 
transfer was obtained on J u l y 15, 1909, which w a s duly registered i n 
August . The purchaser a t t h e Fiscal's sale so ld i t t o t h e plaintiff o n 

-, October 4 , 1909. The defendant's interest was sold under t h e mortgage 
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i 9 t 9 * decree i n April, 1909, and purchased b y the added defendant. The-

Silva 9. Silva a d d e < ! defendant obtained a Fiseal's transfer in May, 1912, which i s 
still unregistered. The present action was instituted on February 2 2 , 
1912. At the date of the institution of this action the added defendant 
had no title, as h e had not obtained a Fiseal's conveyance at that date-
(10 N. L. R. 44). 

Plaintiff i s therefore entitled t o succeed in this action. I t i s n o t 
necessary t o decide the question whether the added defendant has a> 
good tit le on the assumption that h e had obtained a conveyance before-
the institution of this action. 

I enter judgment for the plaintiff as prayed for wi th costs. The-
decree i n this case will not bar the added defendant from instituting' 
another section if he is so advised. 

T h e defendants appealed. 

E. TP. Jayewardene, for t h e defendants , a p p e l l a n t s . — T h e 
plaintiff bought t h e property under a m o n e y decree during t h e 
p e n d e n c y of t h e mortgage act ion brought by t h e defendant . T h e 
added defendant bought t h e property under t h e mortgage decree . 
T h e de fendant ' s act ion m u s t b e considered t o b e pending t i l l 
j u d g m e n t w a s satisf ied. T h e added defendant ' s t i t le i s therefore 
superior t o plaintiff's t i t le . 

T h e case relied on by t h e Commiss ioner dec ides t h a t a plaintiff 
w h o h a s n o t i t l e deed a t t h e date of h i s act ion cannot s u c c e e d . 
T h e case of a defendant is different. 

T h e de fendant m a y produce h i s F i sea l ' s conveyance at any t i m e 
before trial. Counse l c i ted Samiappu v. Dissanayake,1 Garolis v. 
Perera,2 Sanmugam Ghetty v. Khan,3 Salt v. Cooper* Jayewardene 
on Mortgage 112 et seq., Hukm Chanel on Res Judicata 275. 

Samarawickrame, for plaintiff, r e s p o n d e n t . — T h e rights of par t i e s 
m u s t b e considered as of t h e date of act ion (Silva v. Nona 
Hammine 5). Garolis v. Perera2 i s a partit ion act ion to w h i c h 
different principles wou ld apply . 

January. 2 3 , 1913 . LASCELLES C . J . — 

Thi s case* N o . 450 , raises a .quest ion of law of s o m e h t t l e difficulty. 
T h e added de fendant purchased t h e life interest , w h i c h is t h e subjec t 
of the act ion , under a mortgage decree . Dur ing t h e p e n d e n c y of 
t h e mortgage proceedings a writ h a d b e e n i s sued for t h e sale of t h e 
l ife interes t in execut ion of a m o n e y decree . At t h e execut ion s a l e 
t h e life interest w a s purchased b y t h e plaintiff, w h o com ple t ed h i s 
t i t le b y obta in ing a F i s e a l ' s transfer. H a v i n g obta ined his F i s e a l ' s 
transfer, and before t h e added defendant had comple ted h i s t i t le b y 
a F i sea l ' s transfer, t h e plaintiff sued t h e defendant and t h e added 

» (1902) 3 Br. 82. 3 (1907) 2 A. C. R. 19. 
a (1911) 14 N. L. R. 219. * 18 Ch. D. 544. 

* (1908) 10 N. L. R. 44. 
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d e f e n d a n t for a dec larat ion of t i t l e . T h e C o m m i s s i o n e r h a s g i v e n IMS. 
j u d g m e n t i n favour of t h e plaintiff. H e l a y s s tress o n t h e fac t LABOKLLKS 
t h a t t h e added de fendant d id n o t o b t a i n h i s F i s c a l ' s t ransfer unt i l C.J. 
af ter t h e ins t i tut ion of t h e present ac t ion , a n d h e therefore e n t e r e d sUta7~8ata 

j u d g m e n t for t h e plaintiff, observ ing t h a t t h e j u d g m e n t wi l l n o t 
hat the added d e f e n d a n t f rom i n s t i t u t i n g a n o t h e r a c t i o n if h e i s s o 
a d v i s e d . N o w , t h e resul t of th i s ac t ion i s , in m y opin ion , a l m o s t 
absurd . J u d g m e n t h a s b e e n g i v e n for t h e plaintiff, a n d i t i s a d m i t 
t ed t h a t all t h e added d e f e n d a n t h a s t o do , n o w t h a t h e h a s obta ined 
h i s F i sca l ' s transfer, i s t o bring another ac t ion a n d o b t a i n a reversa l 
o f t h o s e proceedings . I c a n n o t be l i eve t h a t our s y s t e m of procedure 
c o n t e m p l a t e s a pos i t ion w h i c h i s BO m a n i f e s t l y unreasonab le . I t 
w a s c o n t e n d e d t h a t i t w a s o p e n t o t h e added d e f e n d a n t t o prove 
t h e F i s c a l ' s transfer obta ined b y h i m after t h e i n s t i t u t i o n of t h e 
ac t ion , and t h a t h a v i n g done t h i s , h e w a s in t h e s a m e pos i t ion a s if 
h e h a d obta ined a transfer before ac t i on brought . I n support of 
t h i s a r g u m e n t I w a s referred t o t h e c a s e of Garolis v. Perera.1 B u t 
I a m of op in ion t h a t t h i s dec i s ion does n o t support t h e a r g u m e n t 
of t h e respondent . T h e ac t ion i n t h a t c a s e w a s a part i t ion a c t i o n ; 
and i n t h e j u d g m e n t of Mr. J u s t i c e Grenier a d i s t inc t ion w a s 
d r a w n b e t w e e n a n act ion for dec larat ion of t i t l e a n d a n ac t ion for 
part i t ion . T h e j u d g m e n t i s careful ly l i m i t e d to part i t ion ac t ions , and 
i t w a s he ld t h a t , in ac t ions of t h a t descr ipt ion , a party w a s e n t i t l e d 
t o rely o n a F i s c a l ' s transfer o b t a i n e d after ac t ion brought , o n t h e 
g r o u n d t h a t if h e w a s n o t a l lowed t o d o s o h e w o u l d n e v e r h a v e 
a n o t h e r oppor tun i ty of asser t ing t i t l e . T h e true a n s w e r t o t h e 
diff iculty in t h e present c a s e i s , I th ink , t o b e f o u n d in t h e p o s i t i o n ' 
o f t h e plaintiff w h o b o u g h t during t h e p e n d e n c y of t h e m o r t g a g e 
proceed ings . T h e right w h i c h h e obta ined w a s subjec t t o t h e re su l t 
of t h e m o r t g a g e act ion , a n d subjec t t o t h e decree t h e r e i n . T h e 
r ight w h i c h h e obta ined w a s , therefore , o n l y a quali f ied r ight , a n d 
h e w a s n o t en t i t l ed as aga ins t t h e purchaser in t h e m o r t g a g e d e c r e e 
t o a dec larat ion of t i t l e a n d a n order of e j e c t m e n t . I n m y op in ion 
t h e j u d g m e n t i s erroneous, a n d t h e plaintiff 's a c t i o n m u s t b e 
d i s m i s s e d aga ins t b o t h t h e d e f e n d a n t s w i t h c o s t s , as regards t h e 
added d e f e n d a n t h e r e - a n d in t h e Court be low , a n d a s regards 
de fendant i n t h e Court be low. 

Set aside. 

• 

i (2022) 24 N. L. ft. 220. 


