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Held:

(i) Although contempt is not a crime, contempt proceedings bear a criminal 
character. '

(ii) Contempt proceedings cannot come within the phrase “civil action, pro
ceeding or matter appearing in section 754(2) of the Civil Procedure 
Code.”

(iii) The procedure for filing an appeal is the procedure set out in the Code 
of Criminal Procedure.

APPLICATIO N  for leave to appeal from an order made by the learned District 
Judge of Maho in contempt proceedings.

C a se s  referred to: '

1. Dayaratne and Pieris v Dr. Fernando -  (1988) 2 Sri LR 314
2. Fernando v Fernando -  71 NLR 344
3. Thuraisingham v Karthikesu -  50 NLR 570
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GAMINI AMARATUNGA, J.

Th is is an app lica tion fo r leave to appea l against an order made  
by the learned D istric t Judge of M aho on 30.6.2003 in contempt 
proceed ings in itia ted aga inst the defendant-respondent. In a land 
action filed by the p la in tiff-pe titioners aga inst the defendant, they  
have ob ta ined an en jo in ing  o rde r restra in ing the defendant from  
constructing a bu ild ing in the land re levant to the case.

The pla intiffs a lleged tha t even a fte r the enjo in ing order was  
served on her the de fendan t continued her construction work, 
the reby v io la ting the term s o f the. en jo in ing order. Therefore they  
moved court to com m ence con tem pt proceed ings aga inst the  
defendant. Upon rece ip t o f the sum m ons re lating to contempt pro
ceed ings the de fendant appeared in cou rt on 5 .5 .2003 and p lead
ed not gu ilty  to  the con tem p t charge. The inqu iry was then post
poned to 30.6.2003.
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On 30.6.2003, the 1st p la in tiff w as presen t in cou rt and he was  
represented by a sen io r counse l. An ob jec tion was taken on beha lf 
of the defendant tha t sum m ons have no t been se rved in acco r
dance w ith the p rov is ions o f the C ivil P rocedure Code re la ting to  
the serv ice o f sum m ons in con tem pt proceed ing . The  learned coun 
sel fo r the p la in tiffs conceded tha t there was no p rope r se rv ice  o f 
sum m ons and moved to  w ithd raw  the charge w ith  libe rty  to move  
court again to com m ence fresh con tem pt proceed ings.

The learned Judge a llowed the app lica tion to w ithd raw  the  
charge o f contem pt, bu t hav ing observed tha t sum m ons have been  
properly served, re fused to g ran t leave  to b ring a  fresh charge o f  
contempt. The  p la in tiffs -pe titioners now  seek leave to appea l 
aga ins t tha t part o f the  o rde r o f the learned Judge  re fus ing leave to  
bring a fresh charge o f con tem pt. Is it lega lly  poss ib le  fo r the  pe ti
tioners to com e by w ay o f leave to appea l aga ins t the  o rde r o f the  
learned Judge?

Section 754(2) o f the  C iv il P rocedure Code s ta tes tha t an y  pe r
son who sha ll be d issa tis fied w ith any o rde r m ade by any  orig ina l 
court in the course o f any civ il action, p roceed ing o r m a tte r to wh ich  
he is a party may p re fe r an appea l to the Court o f A ppea l aga ins t 
such order w ith the leave o f the Court o f Appea l firs t had and  
obta ined. Can con tem pt proceed ings com e under the phrase ‘civil 
action, p roceed ing o r m a tte r’ appearing in section 754(2)?

Jurisd ic tion to take cogn izance o f and to pun ish fo r con tem p t o f 
court is a specia l ju risd ic tion , (section 792 o f the C ivil P rocedure  
Code) A lthough con tem pt is not a crim e con tem pt proceed ings  
bear a crim ina l character. Dayaratne and Peiris v Dr. Fernando <1). 
The charge m ust be read out to the accused and his p lea sha ll be  
recorded. Th is is im pera tive . Fernando v  Fernando (2l  If the  
accused is found gu ilty  on h is own p lea o r a fte r inqu iry a convic tion  
shall be entered in the m anner se t ou t in section 797 o f the Code. 
In o rde r to find the accused gu ilty  o f the charge m ust be sa tis fac 
to rily proved, tha t is beyond reasonab le doubt. (Supra)

W hat has been sta ted above very c learly  ind ica te  tha t con 
tem pt proceed ings canno t com e w ith in the phrase ‘c iv il ac tion , p ro 
ceed ing o r m a tte r’ appearing in section 754(2) o f the Code. 
There fo re  it necessarily  fo llows that section 754(2) o f C ode cannot 
be invoked in respect o f an o rde r made in con tem pt p roceed ings.
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Section 798 o f the Code puts the m atter beyond doubt. That sec
tion enacts tha t an appeal shall lie to the Court o f Appeal from  every  
order, sentence o f conviction made by any court in the exercise of 
its specia l ju risd ic tion to punish fo r the offence o f contempt of court.
Th is section g ives the right o f appeal, bu t accord ing to the same  
section the procedure fo r filing the appeal is the procedure set out 
in the Code o f C rim ina l P rocedure Act, No. 15 o f 1979 - that is 
chap te r XXVIII o f tha t Code. The word ‘o rde r’ in section 798 o f the 60 
Civil P rocedure Code would include a d ischarge o r an acquittal. 
Thuraisingham v  Karthikesu (3) On a parity o f reasoning even the 
District Judge ’s refusal to a llow  the p la in tiffs petitioners of this case 
to subm it a  fresh charge o f con tem pt wou ld fall w ith in the word  
‘o rde r’ appearing in section 798 o f the Code. Accord ing ly the 
appea l aga ins t the o rde r o f the learned Judge refusing leave to the 
pla in tiffs to bring a fresh charge of con tem pt has to be filed in accor
dance w ith the provisions o f the Code o f C rim ina l Procedure Act 
re lating to the procedure fo r filing appea ls . Thus the order in 
respect o f wh ich leave to appea l is sought does not fall w ith in the 70 

am b it o f section 754(2) o f the Code. Th is  app lica tion is m iscon
ce ived in law. Accord ing ly, th is  app lica tion is d ism issed w ithout 
costs.
WIMALACHANDRA, J. I agree.

Application dismissed.


