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fundam ental rights - Articles 12(1) and 126 o f  the Constitution.

The petitioner, an employee of Robinson Club Bentota Ltd. (the 2nd 
respondent) complained that he had been suspended from his service by 
the Company by a letter signed by the 11 * and 12th respondents as “Chief 
Accountant” and “General Manager" respectively, on account of an 
alleged fraud, in violation of his rights under Article 12(1) of the 
Constitution. A preliminary objection was taken th a t the application 
should be dismissed in limine as the impugned act did not constitute 
“executive or administrative action”.

The 2nd respondent Company (a hotel enterprise) and the 1st respondent 
company were registered pursuan t to a  joint venture agreement between 
the Sri Lanka Insurance Corporation Ltd. (SLIC), the successor to the 
Insurance Corporation of Sri Lanka (ICSL) which was a public Corporation 
and Robinson Hotel GMBH (“Robinson”), a  Corporation registered in 
Germany. All the shares of the SLIC are held by the Secretary to the 
Treasury, for and on behalf of the State and its Chairm an and Directors 
are appointed by the State. In respect of the l sl and 2nd respondent 
companies ICSL was to have 80% of the issued share capital. Out of a 
total of five Directors, ICSL was entitled to nom inate (with the approval 
of the relevant Minister) four Directors in the case of the l sl respondent 
and three Directors in the case of the 2nd respondent.

The joint venture agreement further provided tha t the l sl respondent 
would, by a  lease agreement, lease the hotel to the 2nd respondent for 20 
years and tha t the 2nd respondent would by a Management Agreement 
en trust the m anagement of the hotel to Robinson. In terms of the
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Management Agreement (though not formally signed) "management" 
Included the hiring and discharge of employees.

Held :

The 2nd respondent is a  State agency; that the petitioner's suspension 
was by the 2nd respondent and therefore, “executive or administrative 
action" in character; that Robinson was an agent of the 2nd respondent; 
and even on the assum ption that suspension was by Robinson, the act 
of Robinson was in law the act of the 2nd respondent on the principles of 
the law of agency, and was. therefore, "executive and administrative" in 
character.

Per Fernando, J .

“The State may set up a Corporation which it (in substance) owns and 
controls; that Corporation may set up a limited liability company 
which it (in substance) owns and controls: the company in turn may 
set up another company or other entity . . . and so on. But however 
long the chain may be. if ultimately it is the State which has effective 
ownership and control, all those entities - every link in that chain - 
are State agencies" S a m so n  u. Sri L a n ka  A irlines Ltd. SC 791/98 and 
SC. 798 /98  SCM 11. 01. 2001 (D.B.) distinguished.
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Ju ly  13, 2001 .
FERNANDO , J .

The Petitioner alleges that h is  su sp en sion  from  service  
w as in  violation of h is fundam ental right under Article 12(1). 
He w as granted leave to proceed. At the com m encem ent of 
th e  h earin g  a prelim inary ob jection  w a s  ta k en  th a t th e  
application should be d ism issed  in limine a s  the im pugned  
act did not constitute “executive or adm inistrative action”.

FACTS

The follow ing fa cts  are not d isp u ted . The Sri Lanka  
Insurance Corporation Ltd. (“SLIC”) is a  private lim ited liability 
Com pany, being the su ccessor  to the Insurance Corporation  
of Sri Lanka (“ICSL”), w hich  w as a public Corporation; all the  
shares of SLIC are held by the Secretary to the Treasury, for 
and on  behalf of the State; and its Chairm an and Directors 
Eire appointed by the State. Robinson H otels GMBH & Co. KG 
(“Robinson”) is a Corporation registered in Germ any. ICSL 
and Robinson entered into a Jo in t Venture Agreem ent dated
19. 03. 80  for the purpose of estab lish ing  “a holiday club  type 
hotel” (“the Hotel”) at Bentota. That Agreem ent provided for 
the incorporation of two private lim ited liability com panies in  
Sri Lanka; the “Sri Lanka Insurance and R obinson Hotel Co. 
Ltd.” (the 1st Respondent) for the purpose of building, owning, 
furnishing and equipping the Hotel, and the “R obinson Club 
Bentota Ltd.” (the 2nd Respondent) for the purpose of operating  
the Hotel. In respect o f both com panies, ICSL w as to have  
80% of the issued  share capital. O ut o f a  total five Directors, 
the ICSL w as entitled to nom inate (with the approval o f the  
re levan t M inister) four D irectors in  th e  c a se  o f th e  1st 
Respondent, and three in the ca se  of the 2 nd R espondent.

The 3 rd Respondent is the Chairm an, and the 5 th  to 9 th 
R espondents are the Directors of SLIC. The 3 rd R espondent is  
the Chairm an, and the 5th, 7 th and 9 th R espondents are the  
Directors, of the 1st and 2 nd R espondent com panies, o f w hich  
the 10th R espondent is an  alternate Director.
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The Joint Venture Agreement further provided that the 
1st R espondent would, by a Lease Agreement, lease the Hotel 
to the 2nd Respondent for 2 0  years, and that the 2nd Respondent 
would, by a M anagement Agreement, entrust the m anagem ent 
of the Hotel to Robinson. The R espondents produced a copy 
of the Jo in t Venture Agreement, to w hich w as annexed a draft 
M anagem ent Agreement, w hich did not appear to have been  
s ign ed . The original J o in t V enture A greem ent w as later  
subm itted for our perusal, and it then  becam e clear that the  
M anagem ent Agreement w as never signed. The draft included  
the following:

“(The 2 nd Respondent) hereby appoints ROBINSON as  
M anager o f the Club Hotel and authorises ROBINSON to 
m anage (the) affairs of the Club Hotel in accordance with  
th e  term s and con d ition s agreed below  . . . (The 2 nd 
Respondent) hereby authorises ROBINSON to undertake 
and conclude all the legal transactions n ecessa iy  in this 
Agreem ent for and on behalf of (the 2nd Respondent) . . . 
(and) agrees to give any specific authority and power . . . 
a s  shall be necessary . . .  to enable ROBINSON to complete 
all su ch  legal contracts and enter into any agreem ent with  
any person for the purpose of carrying out the duties  
entrusted  to ROBINSON . . .

(The 2 nd Respondent) will not directly encroach upon the 
day to day m anagem ent of the Club Hotel or interfere into 
any m atter of u su a l and ordinary operation and take part 
in its  m anagem ent only in the m anner stipulated expressly  
under the term s o f th is Agreem ent . . . ” (Article 1)

“Throughout the M anagem ent Period (the 2nd Respondent) 
shall entrust to ROBINSON the exclusive m anagem ent of 
th e  C lub H otel an d  ROBINSON shal l  d isch arge full  
responsib ilities to the Board for the m anagem ent of (the 
2 nd R espondent’s) Club Hotel . . .

Subject to the term s of th is Agreem ent ROBINSON shall 
have absolu te  control and discretion in the m anagem ent



sc Jayakody v. Sri Lanka Insurance and 
Robinson Hotel Co. Ltd. and Others (Fernando. J.)

369

of the Club Hotel. The control and discretion by ROBINSON 
shall include the u se  of the Club Hotel for all custom ary  
purposes, term s o f adm ittance, charges for room s and  
com m ercial space, entertainm ent and am usem ent, food 
and beverages, labour policies (including w age rates, th e  
hiring and d ischarging o f  em ployees), and all p h ases  o f  
prom otion and publicity relating to the Club Hotel w ithin  
the general term s of the approved annu al b u d g e t . . .

In the course o f its m anagem ent ROBINSON’S particular 
duties shall be (a) to se lec t  and provide th e  n ecessary  
sta ff and personnel for the conduct of the hotel h u sin ess, 
to  c o n c lu d e  th e  c o n tr a c t s  o f  e m p lo y m e n t , s t a f f  
and p erson n e l in  c a se  o f n e c e ss ity  . . (Article 11) 
(em phasis added throughout)

Although that Agreem ent w as never signed , it is  likely - 
and I will a ssu m e - that the 2nd R espondent and Robinson  
acted on  the b asis  se t out in  that Agreem ent.

PRELIMINARY OBJECTION

In the w ritten su b m ission s filed on  behalf o f the 1st to 3 rd, 
5 th, 7 th and 9 th to 12th R espondents (whom I will refer to as  
“the first se t o f R espondents”) it w as contended :

“It is  an  adm itted fact that th e  P etition er  w as em ployed
by ROBINSON and he w as su sp en d ed  by P5 w hich  is 
signed by the 11th and 12th R espondents w ho were the  
Chief A ccountant and the General M anager respectively  
o f th e  2nd R e sp o n d e n t. . .

. . . the su sp en sio n  o f the Petitioner’s  em ploym ent cannot 
be treated as an  ‘executive or an  adm inistrative’ action . . . 
s in c e  ROBINSON is  r e sp o n s ib le  for th e  d ay  to d ay  
m anagem ent of the Hotel including hiring and discharging  
of the Petitioner in  term s of the M anagem ent Agreement.
. . . a l th o u g h  th e  P e t it io n e r ’s  s u s p e n s io n  w a s  
co m m u n ica ted  to  h im  by th e  letter  h ead  o f th e  2 nd
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Respondent, factually th e said suspension  was effected  
b y  ROBINSON in  th e  c o u rse  o f  i t s  m a n a g em en t  
decision . Therefore th is decision cannot be termed as 
‘e x e c u tiv e  or a d m in is tr a t iv e  a c t io n ’ s in c e  th e  2 nd 
R espondent did not participate at all in taking su ch  a 
decision. Further ROBINSON is neither an  agency nor an 
instrum entality of the State . . . ”

On behalf of the other R espondents, too, it w as claimed :

”. . .  the said term ination (suspension  ?) of em ploym ent of 
the Petitioner by th e  aforesaid m anagem ent com pany  
n am ely  R obin son  H ote ls  GMBH & Co. KG, cannot 
constitute executive and adm inistrative action . . . ”

Both sets of Respondents relied on the decisions of a bench  
of five judges in S am son  v. Sri Lankan Airlines Ltd,01.

WHOSE EMPLOYEE WAS THE PETITIONER ?

It is necessary  to determ ine w hether the Petitioner was 
an em ployee of the 2nd R espondent or of Robinson.

The M anagem ent Agreement provides that Robinson may 
engage and nom inate the “Hotel Manager" subject to the prior 
approval of the 2nd Respondent; and that h is annual salary 
(and other benefits su ch  as airfares, free accom m odation, etc, 
for h im se lf  and  h is  fam ily) is  to be ch arged  to the 2 nd 
Respondent (Article VII). Article XII provides that Robinson  
shall be responsib le for “all travelling and other expenses  
incurred by its  executives and experts except all costs incurred 
at the Club Hotel itself”; and that Robinson m ay charge the 
2nd Respondent “with the real staff costs . . .  of those Robinson  
em p loyees that replace an  em p loyee o f  th e  Club H otel for a 
limited or unlim ited period”.

Clearly, there were two categories of employees: “Robinson 
em ployees”, w hose rem uneration had to be borne by Robinson; 
and “em ployees o f the Club Hotel”, w hom  the 2 nd Respondent
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had to rem unerate and the latter included the “Hotel M anager” 
(presumably, th is m eant the General Manager).

It is adm itted that the 11th and 12th R espondents were  
the Chief A ccountant and the G eneral Manager, respectively, 
o f th e  2nd R espondent. They cannot therefore be regarded a s  
em ployees of Robinson.

As for the Petitioner, he averred that “in  January 1996  he  
jo ined  th e  2nd R espondent C om pany and holds the post of 
Cost Controller”; that on  9 . 11. 9 8  he w as served w ith  a letter  
dated 6. 11. 9 8  inform ing him  of h is  su sp en sio n  from service  
on accou n t o f an  alleged fraud; and that no  p relim in a iy  
in vestiga tion  had b een  held . T hat letter  is  on  a prin ted  
letter head, w hich  h as in  sm all type “R obinson Club Bentota  
Ltd.” b oth  at the top and th e  bottom , and in  large type  
“R ob inson  Club B en to ta” on  top. It is  a d d ressed  to the  
Petitioner as “Cost Controller”; and is  (admittedly) signed  by  
the 11th and 12th R espondents a s  “C hief A ccountant” and  
“General M anager” respectively.

In the statem ent of objections filed on  beh alf o f the first 
set of R espondents, and in the sole supporting affidavit o f the  
11th R espond en t, reference w a s  m ade to the P etition er’s  
em ploym ent in  the 2nd R espondent; that the Petitioner w as  
offered em ploym ent by the expatriate former Chief A ccountant 
of the Hotel and w as assign ed  a s  an  a ssista n t to the C hief 
A ccountant; that the Petitioner w as involved in the A ccounts  
D epartm ent of o f th e  2 nd R espondent; that the Petitioner’s  
balance salary for Novem ber 1998  w as available w ith  th e  2 nd 
R e sp o n d e n t for co llec tio n ; an d  th a t th e  11th an d  12 th 
R esp on d en ts took the im pu gned  d ec ision . There w a s  no  
suggestion  that R obinson em ployed the Petitioner, or that the  
1 1th and 12th R espondents were acting on  the in structions of, 
or on  behalf of,. Robinson.

Am ong the docum ents produced by the 1 1th R espondent 
were two letters, dated 27. 2. 9 6  and 1 1 .3 . 96 , allegedly sen t
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by the “Personnel Manager” to the Petitioner reminding him  
to subm it the originals of h is certificates. These were on a 
printed form, headed “Robinson Club Bentota”. Those two 
le tters  and  th e  letter  o f su sp e n s io n  m ade no reference  
w hatsoever to “Robinson Hotels GMBH & Co. KG", or to the 
Petitioner being a R obinson employee.

Article 11 w h ich  em powered R obinson “to select and  
provide the necessary s ta f f ,  is capable of two interpretations: 
that'the selected persons would thereupon become Robinson’s 
em ployees, OR that they would becom e em ployees of th e 2 nd 
Respondent; or perhaps it gave Robinson an option. Whatever 
the correct interpretation of Article 11, there is not a scrap of 
evidence w hich suggests that the Petitioner w as in fact engaged 
as a R obinson employee; or that R obinson (or its agents, 
representatives, or employees) took any part in the decision  
to su sp en d  the Petitioner.

1 hold that, whatever the process by which he was selected, 
th e  P etit io n er  w a s  th r o u g h o u t an  em p loyee  of the 2 nd 
R espondent, and not of Robinson. Likewise, the 1 l ,h and 12°' 
R espondents were also em ployees - high-ranking em ployees - 
of the 2nd Respondent; and it is not suggested that they had 
no disciplinary authority over the Petitioner. They signed the 
letter of su sp en sion  as Chief A ccountant and General Manager 
o f th e  2nd R espondent. The su sp en sion  w as in law the act of 
the 2nd R espondent, for w hich  the 2nd R espondent alone is 
liable.

B ow stead (L aw  o f  Agency, 15th ed) refers to two relevant 
principles recognized by the Law of Agency :

“An agent m ay be appointed for the purpose of executing  
any deed, or doing any other act on behalf of the principal, 
w hich  the principal m ight h im self execute, m ake or do; 
except for the purpose of executing a right, privilege or 
power conferred, or of perform ing a duty im posed, on the
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principal personalty, the exercise or perform ance of w h ich  
requires a  d iscretion  or special personal skill, or for the  
purpose o f doing an  act w h ich  the principal is  required, 
by or pursuan t to any statute, to do in  person .” (Article 6)

“In the absen ce o f other indications, w h en  an  agent m akes  
a contract, purporting to act solely on  behalf o f a  d isclosed  
principal, w hether nam ed or unn am ed, he is  not liable to 
the third party on  it. Nor can  he su e  the third party on  it.” 
(Article 104)

IS THE 2 nd RESPONDENT A STATE AGENCY?

The 2 nd R espondent w as owned, a s  to 80%, by the State - 
through the ICSL and its  su ccessor  SLIC; and it w as likew ise  
controlled by the State, w h ich  w as assu red  of a majority on  
the Board - through nom inee directors o f ICSL and SLIC, 
appointed w ith  the approval o f the M inister. The ch ain  o f  
ownership and control m ay extend in d efin ite ly : e. g. the State  
m ay set up a corporation w hich  it (in su b stan ce) ow ns and  
controls; th a t corporation  m ay se t  u p  a lim ited  liab ility  
com pany w hich  it (in substance) ow ns and controls; and that 
com pany in tu rn  m ay se t u p  another com pany or other entity  
. . .  and so on. B ut however long the chain  m ay be, if  ultim ately  
it is  the S tate  w h ich  h a s  effective ow nership  and control, all 
those en tities - every link in  that ch a in  - are S tate  agencies.

I hold that the 2 nd R espondent is  a  S tate  agency. Even if  it 
w as p erform in g  p u re ly  co m m ercia l fu n c t io n s , it w ou ld  
n e v e r th e le s s  b e  a  S ta te  a g e n c y , a lb e it  a  S ta te  a g e n c y  
perform ing com m ercial functions.

It is  p ertin en t to  m en tio n  th a t accord in g  to th e  11th 
R espondent’s  affidavit the Petitioner w as su sp en d ed  b ecau se  
of alleged irregularities in  regard to the en cash m en t o f foreign 
currency under a perm it issu ed  by the Central B ank to the  
2nd Respondent.
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IS APPOINTMENT, DISCIPLINARY CONTROL ETC OF 
EM PLOYEES OF STATE AND STATE AGENCIES  
EXECUTIVE OR ADMINISTRATIVE ACTION?

The jurisdiction of th is Court under Article 126 is confined 
to “e x e c u tiv e  or a d m in is tr a t iv e ” a c tio n . W hat did the  
Constitution contem plate by that phrase? Did it intend to 
include appointm ent, transfer, d ism issa l, and disciplinary  
control?

The answ er to that question is given by Article 55(5). That 
w as the very provision w hich sought to restrict judicial review 
of orders and decisions in regard to the appointm ent (etc) of 
pub lic  officers. However, th e  o u ster  o f ju r isd ic tio n  w as  
expressly m ade subject to the fundam ental rights jurisdiction  
of th is Court under Article 126. If su ch  appointm ent (etc) did 
not co n stitu te  “execu tive  or adm in istrative a c tio n ”, that 
reservation would have been m eaningless. That reservation  
has m eaning only if su ch  appointm ent (etc) is “executive or 
a d m in istra tiv e  a c tio n ”. A rticle  55(5) con firm s th a t the  
Constitution so  intended.

I m u st stress  that Article 55(5) preserves the jurisdiction  
of th is Court in respect of all public officers - regardless of the 
nature of their functions. It cannot be said in relation to a 
public officer that h is  functions relate to com m ercial or 
b u sin ess  activities, and that therefore h is appointm ent (or 
h is transfer, d ism issal or disciplinary control) is not “executive 
or adm inistrative action”.

So m uch for public officers. What about em ployees of State 
corporations, agencies and instrum entalities - em ployees who 
are not regarded as falling w ithin the Constitutional definition 
of “public officers”? It is  pertinent to cite the observations of 
Ismail, J . In S am son  v. Sri Lankan Airlines, where he referred 
with approval to an  Indian Suprem e Court decision (dealing 
w ith the definition of “the State” as including “other authorities 
under the control of the Governm ent of India”) :
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. if agencies and instrum entalities of the S tate  were 
not held to be “other au thorities”, it w ould be the easiest  
th ing  for the govern m en t to  a s s ig n  to a p lura lity  o f  
corporations a lm ost every S tate  b u s in e ss  or econom ic  
a c t iv ity  a n d  th e r e b y  c h e a t  t h e  p e o p le  o f  t h e  
fundam ental rights guaranteed  to  th em .”

The power o f appointm ent (etc) of em ployees o f the State  
is intrinsically executive or adm inistrative in nature. T hus in  
H ewam aEikage v. P eop le’s  BankJ2>, I held (with A m erasinghe, 
J . an d  G o o n ew a rd en e .i J . a g r e e in g ) th a t  “m a k in g  a n  
appointm ent is an  act w h ich  is  intrinsically adm inistrative in  
nature”. If the S ta te  d ec id es  to carry on, d irectly , som e  
function, b u sin ess  or econom ic activity, the person  em ployed  
for that purpose would enjoy the protection of the fundam ental 
rights jurisdiction of th is Court, w hatever the nature o f that 
function or activity: b ecau se  their appoin tm ent (etc) would  
be “executive or adm inistrative action”. If the S tate  decides  
instead to carry on that sam e function , b u sin ess  or activity  
indirectly, through a S tate  corporation or agency, it could  
hardly be said  that the appointm ent (etc) of the em ployees 
needed would not be “executive or adm inistrative action” : 
that would be to cheat su c h  em ployees of their fundam ental 
rights. I hold that the appointm ent, transfer, d ism issa l, and  
discip linary control o f em p lo y ees  o f th e  S ta te  and  S ta te  
agencies constitute “executive or adm inistrative action” w ithin  
the m eaning of Article 126.

W HAT W  RO BINSO N H A D  SUSPENDED TH E  P E T IT IO N E R ?

The R espondents claim ed that it w as R obinson w hich  
employed, and thereafter su sp en d ed , the Petitioner. Relying 
on the und isputed  fact th at R obinson w as not a  S tate  agency, 
th ey  co n ten d ed  th a t th e  s u s p e n s io n  w a s  th erefore  n ot  
“executive or adm in istrative” action  (citing S am son  v. Sri 
Lankan Airlines Ltd.).

It is necessary to clarify the s ta tu s  of R obinson vis-a-vis  
the 2 nd R espondent. The effect of the M anagem ent Agreem ent
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w as to confer authority on  Robinson to m anage  the Hotel, on  
behalf o f the 2 nd Respondent, on  agreed term s and conditions. 
Accordingly, Robinson w as no more than the 2nd Respondent's 
agent. Furthermore, there w as no agreem ent that Hotel staff 
w ould autom atically becom e R obinson em ployees. Indeed, 
insofar a s  the Petitioner is  concerned, the facts dem onstrate  
that he w a s  an  em ployee of the 2 nd R espondent. Even if 
Robinson had been  involved in the selection of the Petitioner 
(as to w hich there is no evidence), the contractual relationship  
o f  em p lo y e r  an d  em p lo y e e  w a s  o n ly  b e tw e e n  th e  2 nd 
R espondent and the Petitioner (cf. Carson Cum berbatch  & Co. 
v. N an dasen a ,131.)

The im pugned letter of su sp en sion  w as not issu ed  by 
Robinson, but by the 11th and 12th Respondents. Even if I 
were to assum e that they acted on the instructions of Robinson 
(as to w hich, too, there is no evidence), and that therefore the 
su sp en sion  w as by Robinson, nevertheless Robinson w as no 
more than  the 2 nd R espondent’s  agent, and the principles of 
the Law of Agency (cited above) would apply : Robinson’s act 
w as in  law the act of the 2nd R espondent.

Had the 2nd Respondent directly suspended the Petitioner, 
that w ould have constitu ted  “executive or adm inistrative” 
action. If the 2nd R espondent had suspended  the Petitioner, 
ind irectly , i. e. by acting through an  adm ittedly “private” 
a g en t, w o u ld  th e  su s p e n s io n  c e a se  to be “execu tive  or 
adm inistrative” - although it w as still, in law, the act of the 
2 nd R espondent? I think not. I hold that action in relation to 
the appointm ent, transfer, d ism issa l and disciplinary control 
o f  th e  2 nd R e s p o n d e n t’s  e m p lo y e e s  w a s  “e x e c u tiv e  or 
administrative" action - and it m ade no difference w hether  
su ch  action  w as taken by the 2nd R espondent itself directly, 
or indirectly through its officers, agents and servants. The 
liab ilities w h ich  direct action  w ould attract, could not be 
evaded by resorting to indirect action.



sc Jayakody v. Sri Lanka Insurance and 
Robinson Hotel Co. Ltd. and Others (Fernando. J.)

377

It is  relevant to illu strate  the grave c o n se q u e n c e s  o f  
holding otherw ise. A State departm ent m ay engage a private 
agency to provide security services, or the Police m ay contract 
with a detective agency to conduct investigations into offences, 
or a State corporation m ay em ploy a m anaging agent to recruit 
staff. If su ch  agencies arrest, torture or detain  citizens, or 
deny equal treatm ent to them , contrary to Articles 11, 12 or 
13 can the State or State corporation claim  that th ose  are not 
its own acts, but are the acts  of a private body and therefore 
not “execu tive  or a d m in istra tiv e”? The S ta te , an d  S ta te  
corporations and a g en c ies  m u st n ecessa r ily  ac t th rou gh  
officers and agents, and the acts  of su ch  officers and agents  
are the acts  o f the State, for w h ich  it is liable. A s Bow stead  
says (p 16) :

“the ruling notion of agency law m ay be sa id  to be that 
the acts  of a  person (the agent) authorised  or to be treated  
a s  authorised by another are in certain c ircu m stan ces to 
be treated a s  having the sam e legal effect a s  if they  had  
been  done by that other (the principal). T his is  som etim es  
expressed  by the idea that the agent’s  acts  are  th ose  o f  
the principal : q u ifa c it p e r  alium  fa c it  p e r  se."

That is  true both  in the sphere of contract and public
law.

I hold that even if R obinson had su sp en d ed , or directed  
the su sp en sion  of the Petitioner, su c h  su sp en sio n  w ould be  
the act of the 2 nd R espondent, and therefore “executive or 
adm inistrative” action.

D oes the judgm en t in  Sam son  ▼. Sri Lankan A irlines
Ltd. affect that q u estio n ?  T hat ju d gm en t d ea lt w ith  two  
applications. The petitioner S am son  :

“sought a declaration that the letter dated 17. 11. 9 8  of 
the Chief Executive Officer o f Sri Lankan A irlines L im ited
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term inating h is  services is  null and void and that it is in 
violation of h is fundam ental right to equality under Article 
12(1).” (em phasis added)

The petitioner in the other case  m ade a similar complaint 
about a transfer order dated 23 . 11. 98.

The Court upheld  the prelim inary objection taken by 
Sri Lankan Airlines that “the im pugned acts of its m anagement 
. . . do not constitu te “executive or adm inistrative action”.

The background to that case  m ay be sum m arized thus. 
Air Lanka Ltd. had been  held, in R qjaratne u. Air Lanka,141 to 
be a State agency or instrum entality. It w as not suggested  
that that decision w as wrong. In 1998 changes were effected 
in regard to the ow nership and m anagem ent of the Company, 
by m ean s of a share sa le  agreem ent and a shareholders' 
agreem en t, b e tw een  th e  G overnm ent o f Sri Lanka, the  
Company, and Em irates, an  airline com pany incorporated in 
the Emirate of Dubai. The G overnm ent retained a majority 
shareholding as well as a majority on the Board of Directors, 
while Em irates becam e the holder of 26% of the issu ed  share 
capital. (In 1999, Air Lanka changed its nam e to Sri Lankan 
Airlines Ltd.)

Ismail, J . held that in consequence of these changes the 
Governm ent had ceased  to have effective control of the Board 
of Directors, and that :

“the m anagem ent, power, control, authority over and  
responsibility for the b u s in ess  and affairs of the Company 
is vested  w ith Em irates for th e  im plem entation  o f an 
approved b u sin ess  plan . . . and certain m anagem ent 
d ec is io n s  (are) v ested  exclu sively  in (Emirates) . . . ” 
(em phasis added)

He held that the decision s com plained of in that case  
“(remained) that o f E m irates and the Governm ent h as no
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control over the Board o f Directors even if su ch  decisions need  
the prior con sen t of th e  Board”; that Em irates w as not a  
Government agency or instrum entality; that the G overnm ent 
had lost the “deep and pervasive” control exercised by it over 
the Com pany earlier; and  that the action  taken by Sri Lankan  
Airlines cannot now be designated “executive or adm inistrative 
action”.

It is cle;ar that in both  ca ses  the petitioners were em ployees 
of Sri Lankan Airlines Ltd. There is  no suggestion  that they  
w ere ever em p loyees  o f  E m irates. T he C om pany h av in g  
appointed Em irates a s  the m anagers o f the b u s in e ss  and  
affairs o f the Com pany, Em irates probably did have the power 
to d ism iss, transfer, and exercise d isciplinary control over the  
em ployees of the Company. B ut the judgm ent did not consider  
w hether Em irates w as acting a s  the agent of the Com pany  
and w hether its  acts  (in regard to d ism issa l, etc,) were the  
acts of the Company. If the Com pany itse lf had d ism issed  one  
petitioner, and transferred the other, clearly the Com pany’s  
actions would have b een  “executive or administrative". The 
fact that, instead  of doing so  directly, the Com pany did so  
indirectly through its agent m ade no difference. W hen th is  
aspect of the m atter arose in  the course of the oral argum ent 
in the present case, m y brother G unasekera, J . (Who w as one  
of the m em bers o f the b en ch  in  S am son 's case) observed that 
that a sp ect o f the m atter had  not b een  brought to their  
attention in the course o f  the oral argum ents in  that case.

I m u st add, further, that (as the judgm ent states) the  
petitioner Sam son had b een  d ism issed  by the “Chief Executive  
Officer o f Sri Lankan A irlines L im ited”. In fact, therefore, 
d ism issa l w as n ot by Em irates or its  officers or em ployees. 
The act of the C hief E xecutive Officer o f the Com pany w as the  
act o f the Company.

In S am son  v. Sri L ankan  A irlines Ltd. the Court did not 
have the occasion  to con sid er w hether Em irates w as m erely
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the agent of the Company (having regard to the Memorandum  
and Articles of A ssociation, and the relevant Shareholders 
Agreement), and that decision is in any event distinguishable.

ORDER

I hold that the 2nd R espondent is a State agency; that the 
exercise by the 2 nd Respondent of the power of appointm ent, 
transfer, d ism issa l and disciplinary control of its em ployees 
in vo lved  “e x ecu tiv e  or ad m in istra tiv e  action"; th at the  
Petitioner w as an  em ployee of the 2nd Respondent; that h is  
su sp en sio n  w as by officers of the 2nd Respondent; that their 
act w as in law the act of the 2nd Respondent, and therefore 
“executive or administrative" in character; that Robinson w as  
an  a g en t o f th e  2 nd R espond en t; and that even  on the  
assu m p tion  that su sp en sion  w as by Robinson (or its officers), 
the act of R obinson w as in law (he act of the 2nd Respondent, 
and w as therefore “executive or adm inistrative” in character.

I therefore overrule the preliminary objection, with costs  
in a su m  of Rs 5 ,0 0 0  payable by the 2nd R espondent to the 
Petitioner.

The m atter will be resum ed, for hearing on the m erits, on 
a date next term  to be fixed by the Registrar.

WADUGODAPITIYA, J . I agree.

GUNASEKERA, J . - I agree.

Prelim inary objection overruled.


